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ANNUAL RLPORT 

OF 

H. A. HALL 

- ATTORNEY^ENLRAL OF GEORGIA 

To His Excellency, Joseph M. Brown, Governor : 

Sib I I have the honor to submit my report cover- 
ing the period from July 15, 1910, to July 1, 1911, 
being • the full period of my incumbency. A con- 
densed statement is herein made of the important 
suits and actions at law conducted by this office dur- 
ing that time, and the present status of the same. 
There is also included the more important opinions 
given by this office to various Departments. Opin- 
ions of a local nature and those dealing with ques- 
tions of temporary interest, as well as a large num- 
ber of oral opinions, have been omitted. I have 
deemed it necessary to include only those touching 
questions of general public interest. 

In addition to the opinions given to the various 
Departments of the State government, a very large 
number have been rendered to county and municipal 
officers. While, under the law, this office is not re- 
quired to advise county and municipal officers, and 
the doing so entails the labor of much and tedious 
investigation, the custom has prevailed through 
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4 Eeport op Attorney-General.. 

many years, and the duties thus assumed are not 
without the compensating pleasure of being helpful 
to these public officials. 

A list of the capital cases in which I have repre- 
sented the State in the Supreme Court of Gfeorgia 
during my term are herein below set out. In some 
of these cases the court has not as yet rendered 
judgment. 

Brunswick McCray vs. State. Bryan Co. Life 
imprisonment. Reversed. 

B. F. Perdue vs. State. Pike Co. Plea former 
jeopardy. Affirmed. 

Henry Patterson vs. State. Sumter Co. Death 
sentence. Affirmed. 

Joe Roberts vs. State. Bullock Co. Life impris- 
ment. Pending. 

Earnest Moreland vs. State. Douglas Co. Rape. 
Ten years. Affirmed. 

Arthur Ricketson vs. State. Ware Co. Life im- 
prisonment. Reversed. 

Frank Brooks vs. State. Fulton Co. Death. 
Affirmed. 

Charles All^n vs. ^tate. Emanuel Co. Life im- 
prisonment. Affirmed. 

Jim Jackson vs. State. Emanuel Co. Rape, 12 
years. Affirmed. 

Jesse Cook vs. State. Bartow Co. Death. Af- 
firmed. 

Homer Williams vs. State. Dooly Co. Life im- 
prisonment. Affirmed. 

Sam Graham vs. State. Early Co. Rape, 10 
years. 

Arthur Lewis vs. State. Crisp Co. Life impris- 
onment. Affirmed. 
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B. F. Perdne vs. State. Pike Co. Life imprison- 
ment. Pending. 

Wm. Rouse vs. State. Worth Co. Deatii. Re- 
versed. 

R. M. Lncas vs. State. Life imprisonment. Dis- 
missed account escape of accused. 

Jordan Swain vs. State. Montgomery Co. Life 
imprisonment Affirmed. 

Eugene Roberts. Chatham Co. Death. Dis- 
missed for want of prosecution. 

Ed. Brooks vs. State. Forsyth Co. Life impris- 
onment. Affirmed. 

Frank Tucker vs. State. Liberty Co. Life im- 
prisonment. Affirmed. 

Frank Robinson vs. State. Laurens Co. Life im- 
prisonment. Affirmed. 

Bob Baynes vs. State. Jasper Co. Life impris- 
onment. Reversed. 

John Gadsen vs. State. Chatham Co. Life im- 
prisonment. Reversed. 

Hiley Williams vs. State. Houston Co. Death. 
Affirmed. 

Alfi^ed Jordan vs. State. Chatham Co. Life im- 
prisonment. Reversed. 

Bose Cason vs. State. Haralson Co. Life im- 
prisonment. Affirmed. 

Tom Mize vs. State. Milton Co. Death. Re- 
versed. 

Ed Felder vs. State. Wilcox Co. Life imprison- 
ment. Reversed. 

Eddie Brown vs. State. Liberty Co. Death. 
Affirmed. 

Charles Scott vs. State. Washington Co. Death. 
Affirmed. 
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Johnson Flanagan vs. State. Cobb Co. Life im- 
prisonment. Reversed. 

Bose Watson vs. State. Emanuel Co. Life im- 
prisonment. AflBrmed. 

Ike Bushing vs. State. Jones Co. Death. Af- 
firmed. 

Willie Whitfield vs. State. Washington Co. 
Death. AflSrmed. 

Will Bowers vs. State. Coweta Co. Life impris- 
onment. AflSrined. 

Paul Beeves v|. State. Cqweta Co. Life impris- 
onment. AflSrmed. 

J. B. Dukes vs., State. Polk Co. Death. Af- 
firmed. 

John McfKenzie vs. "State. ^ Upson Co. Death. 
Pending. 

Elwood Rpberson vs. State. Dodge Co. Death. 
Affirmed. 

Prince Gale vs. State. Glynn Co. Life impris- 
onment. Affirmed. 

Orange Bucker vs. State. Franklin Co, Life im- 
prisonment. Affirmed. 

John Hart vs. State. Colquitt Co. Lifte impris- 
onment. Beversed. ; -j 

Bill Delks vs. State. Clinch Co. LifiS imprison- 
ment. Beversed. ...^ 

Ed Weaver vs. State. DeKalb Co. Dtoth. Bef 
versed. 

W. J. Widencamp vs. State. Tajttnall Co. Life 
imprisonment. Affirmed. 

Martin Delegal vs. Sjtate.^ Mcintosh Co. Death. 

Clarence Waycaster vs. State. Floyd Co. Life 
imprisonment. Beversed. 
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P, T. Taylor vs. State, Appling Co. Death. Af- 
firmed* 

Thos. H. Jones vs. State. Bibb Co. Life im- 
prisonment. Affirmed. 

Sell Boyd vs. State, Terrell Co. Life imprison- 
ment Beversed. 

Bill Brown vs. State. Pulaski Co. Life impris- 
onment Beversed. 

Ji C. Hunter vs. State. Chatham Co. Death. 
Affirmed* 

Arch Matthews* vs. State. Polk Co. Life impris- 
onment. Beversed. 

Lueius Godfrey vs. State. Meriwether Co. ^ Life 
imprisonment. Affirmed. 

John J. Withrow, Jr. vs. State. Fannin Co. 
Death. Affirmed. 

Woodward Cargile vs. State. Jasper Co. Life 
impriBonment. Affirmed. 

Cornelia Walker. Jasper Co, Life imprison- 
ment Affirmed. 

Tom Jackson vs. State. Lowndes Co. Death. 
Affirmed. 

Joe Tillman vs. State. Twiggs Co. Life impris- 
onment Affirmed. 

Daniel Wright vs. State. Coweta Co. Life im- 
prisonment. Affirmed. 

Marcellus Stallings vs. State. Coweta Co. Life 
imprisonment. Affirmed, i 

Emma Wimms vs. State. Turner Co. Life im- 
prisonment Affirmed. 

Lethie Higdonnys. State. Laurens Co. Life im- 
-prisonment. Affirmed. 

Dock Fitzgerald vs. State. Fayette Co. Life im- 
prisonment. Affirmed. 
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Harry Paschal vs. State, Idneoln Oo. Death. 
Affirmed. 

J. W. Bamett vs. State. Gwinnett Co. life im- 
prisonment Affirmed. 

Saliie Washington vs. State. Lowndes Co. Life 
imprisonment. Affirmed. 

Fenton DriscoU vs. State. Fayette Co. Life im- 
prisonment. Affirmed. 

Cleveland Speer vs. State. Pike Co. Rape, 7 
years. Affirmed. 

John Zadiry vs. State. Heard Co. Life impris- 
onment. Affirmed. 

Henry Harris vs. State. Liberty Co. Life im- 
prisonment. Affirmed. 

Johnson Flanagan vs. State. Cobb Co. Life im- 
prisonment Beversed. 

John Biehards vs. State. Early Oo. Life im- 
prisonment Affirmed. 

Wm. Bouse vs. State. Worth Co. Death. Af- 
firmed. 

Bandolph Dotson vs. State. Appling Co. Life 
imprisonment Affirmed. 

Ed Jones vs. State. Baker Co. Death. Af- 
firmed. 

W. J. McNaughton vs. State. Emaniwl Co. 
Death. Affirmed. 

Neal Bonner vs. State. Carroll Co. LUfe im- 
prisonment Affirmed. 

Leonard Worley vs. State. Hall Co. Life im- 
prisonment Beversed. 

Sam Brown vs. State. Appling Co. Death. 
Pending. 

Andrew Watson vs. State. Bulloch Co. Life im- 
prisonmejdt Affirmed. 
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Joe Darsey vs. State. Laurens Oo. Plea of 
former jeopardy. Affirmed. 

Robert Lawson vs. State. Bichmond Oo. D^ath. 
Fending. 

Sol L*wis vs. State. Terrell Co. Life imprison- 
intent. Affirmed. 

Will Hutching vs. State. Baldwin Co. Life im- 
priioiimfent. Affirmed. 

iPtmk Oriifeth vs. State. Oconee Co. Life im- 
prisonment. Affirmed. 

P. L. Morgan vs. State. Laurens County. Life 
imprisonment. Pending. 

Hiram Moore vs. State. Chattooga Oo. Life im- 
prisonment. Pending. 

Dai Grant vs. State. Glynn Oo. Life imprison- 
ment Pending. 

John Watfebii vs. State. Jasper Co. Life impris- 
onment. Peiding. 

Sam Drew^et al. vs. State, Chattooga Co. Life im- 
prisonment. Pending. 

Johnie Key vs. State. Webster Co. Rape. Pour 
years. Pending. 

In addition to the capital cases cited the State is 
a party in several important suite now pending in 
tile courts. 

S*ATE OF GEOBaLA. VS. TENNESSBB COP- 
PER CO., ET AL. 

The issues involved in this case are fiunSSttt te the 
public and need not here b^ recounted. 
Hit able elEorto of my pr^d^MSior in 6ffice^ : 
0. Hart, in a suit initttut«d by Mm in the Supre^n^ 
Court of the United Statei, the St^te had ^tablished 
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her right to a final injunction if she insisted upon it, 
after allowing a reasonable time to the defendants 
to "Complete the structures *then under cpnstracl^on 
and the efforts they were making to stop the fumes. 
The State very properly allowed the defendant com- 
panies time in which to perfect their plants and ap- 
pliances for the collection and conversion into acid 
of the sulphur fumes. Thus matters stood: at the 
time. I came into office. During the summer of 1910 
many and persistent complaints ^came to this office 
of the damage being done in the district contiguous 
to the mines. I made a persona} visi^tp -the terri--; 
tory claimed to be affected and foundc^^^ch discon- 
tent among a large number of the citizens. 'The 
8tate Chemist, Dr. E. E. Stallings, was requested by 
your Excellency to visit the territory and report fee 
conditions as he might find. After a personal in- 
vestigation he wrote you the following letter, which 
was turned oyer to this office: , 

Kovemb€ir 9, 1910* . 
To His Excellency, Hon. Jos. M. Brown, Gd.vernQi;,^ , 

State Capitol, Atlanta, Ga. 
Dear Sir,:.. . , . . 

At your request for a report on the conditionf 
existing at the ^Tennessee Copper Company's plant, 
at Copper .Hill,. Tjenn,,^ to the amount of sulphur 
diOidde that is being liberated in the air, I yisited 
their plant on September 30th, accompanied by my 
first assistaant, Mr. S?^ H. Wilson. . - 

We. secured from the officials of the company, a 
statement as to the amount of ore treated^ the 
amount of slag produced, and the anK>uht. of «ul- 
phnrie acid made each day. 
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Ore treated --:-^ - 1,000 tons 

The amount of slag produced containing 

2 per cent, sulphur : 1,000 tons 

Th<e amount of sulphuric acid produced, 

'cbntaining 78 per cent, add 340-380 tons 

We also made an inspection of the plant. At 
this time four furnaces were in operation, and we 
noted the methods for collecting the gases and the 
manufacture of sulphuric acid. 

We secured samples of the ore and made an analy- 
sis of the same to determine the amount of sulphur, 
which was 26.03 per cent. By using the aboy^:4ata, 
I have computed the amount of sulphur as being lib- 
erated in the air as follows: . 

The amount of sulphur in the ore 260.3 tons 

The amount of sulphur in the slag 20.0 tons 

The amount of sulphur in the sulphuric 

acid, using 380 tons of 78% strength— 96;9 tons 

Deducting the amount of sulphur in the sulphuric 
acid and slag from that in the ore, there is a loss in 
the air of 143.4 tons per day, equivalent to 286.5 tons 
of sulphur dioxide. 

A portion of this sulphur dioxide is driven oflf in 
the process of smelting from the Bessemer furnaces 
»:and is liberated from the small stacks. There is 
also some fumes lost around the furnaces, and a 
large amount goes, through the tall stack which they 
have erected for the purpose of carrying off these 
gases. Of course, the amount of sulphur dioxide 
liberated would vary from time to time becaiise of 
the variability of the ore smelted, and the amount 
of acid produced. The ore that was being med ^ 
mainly at the time of my visit was from the ''Burra" 
mine, and: I was informed that th^ sulpha csontent of 
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the ore from this mine is somewhat higher than that 
of the ore from the London and Polk county mines. 
The variability in the sulphur content of the ore is 
one of the difficulties that is being encountered by 
the company, as it makes it difficult to regulate the 
flow of gases. There is now in course of construc- 
tion at their plant a ** bedding''' plant, where they 
will be able to mix the ore from the different mines 
and thus secure an ore that will not be so variable. 
TJiere is also in course of construction a large num- 
ber of lead chambers which they state will be com- 
pleted by January the first, and then they claim they 
will produce six hundred tons of acid daily. 
Bespectfully submitted, 

B. E. Stau^inos, 
State Chemist. 

I requested of the attorneys of the copper com- 
panies a copy of the last annual report made by 
them, which was promptly sent me. I gave this re- 
port to the State Chemist with the request that he 
take the figures of the company as therein contained 
and upon the basis of these figures ascertain the 
amount of sulphur dioxide being liberated daily in 
the air. In response to this request he wrote me the 
following letter : 

Atlanta, Ga., December 10, 1910. i 
Hon. Hewlette Hall, 

Attorney- General, 
Atlanta, Ga. 
Dear Sir: 

According to your request I have taken the re- 
ports and statements of account of The T^niie^see 
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Copper Company for the year ending December 31, 
1909, and find that 439,365 tons of Tennessee sul- 
phide ore were handled in the smelting and con- 
verting operations for that year, or approximately 
1,200 tons daily. 

Assuming this ore to carry 26 per cent, sulphur 
(like the sample analyzed in this laboratory), the 
amount of sulphur in the ore treated daily would 
be 312 tons. Deducting 24 tons of sulphur for the 
estimated amount of sulphur in the slag and 97 tons 
of sulphur in the 380 tons of sulphuric acid, claime(^ 
by the oflScials of the company to be made daily, 
there would be liberated in the air approximately 
191 tons of sulphur, equivalent to 381 tons of sulphur 
dioxide, each day. 

As stated before, this calculation must be neces- 
sarily approximate, as the ore no doubt will vary in 
its sulphur content. 

Yours very truly, 

B. E. Stallings, 

State Chemist. 

From the information thus received I was con- 
vinced the company was smelting ore in excess of 
the capacity of the acid chambers to collect and con- 
vert the fumes into commercial acid. I accordingly 
notified the company that unless there was a restric- 
tion of the smelting operations to the capacity of 
acid chambers I should move in the court for an in- 
junction. After some negotiation a satisfactory 
agreement was reached. Embodying this agree- 
ment counsel for the copper company joined with me 
in the following motion, which was filed in the Su- 
preme Court of the United States and made a part 
of the record in the case there pending : 
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In the Supreme Court of the United States. 

October Term, 1906. 

No. 5, Original. 

The State of Georgia, Complainant, 

vs. 

The Tennessee Copper Company and The Duektown 

Sulphur, Copper & Iron Company, (Ltd.) 

Come now the State of Georgia by its Attorney- 
General, H. A. Hall, and The Tennessee Copper 
(Company, by its attorney of record, Howard Cor- 
nick, and respectfully represent to the Court that 
the parties to the above entitled cause have entered 
into the following stipulations and agreement, to- 
wit : 

**L Whereas, on the 13th day of May, 1907, the 
Supreme Court of the United States in the above 
styled case delivered an opinion declaring among 
other things that, *If the State of Georgia adheres to 
its determination, there is no alternative to issuing 
an injunction, after allowing a reasonable time to 
the defendant to complete the structure that they 
are now building and the efforts they are making to 
stop the fumes,' and, 

**II. Whereas, the said acid plant of the defend- 
ant, Tennessee Copper Company, costing more than 
$1,000,000.00, has been enlarged and just recently 
finished, but it is found by said defendant that it is 
now found necessary to expend additional sums of 
money, estimated to be more than $100,000, in order 
to bring the said acid plant up to a state of greater 
efficiency and perfection ; and, 

* * III. Whereas, the said defendant is unwilling to 
spend said additional sums of money without as^ur- 
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aace of the opportunity to test out the efficiency of 
its newly finished and Enlarged acid plant for sev- 
eral years ; and, 

**IV. Whereas, The State of Georgia, realizing the 
benefits derived by the great population of her own 
citissens, as well as the citizens of other States and 
the South generally, from the continued operations 
of the defendant, and not desiring to unduly press 
her rights for injunction in the premises, is willing 
to allow a reasonable time to said defendant within 
which to test out the efficiency of said acid plant and 
to make corrections thereto in order to bring said 
acid plant up to a greater state of efficiency and per- 
fection : 

*'It is Therefore Agreed and Stipulated, between 
the complainant, State of Georgia, and the defend- 
ant, Tennessee Copper Company, as follows : 

**Tirst: The Tennessee Copper Company during 
the growing months from May 20th to August 31st, 
of each of the years 1911, 1912, and 1913, shall not 
operate more green ore furnaces than are necessary 
to permit of operating its sulphuric acid plant at its 
normal full capacity. 

' 'Second. That on or before the 10th day of June, 
1911, the Tennessee Copper Company shall make to 
the Attorney-General of Georgia a verified state- 
ment showing how much green ore was smelted and 
how much sulphuric acid was made from May 20th 
to May Slst, 1911, both inclusive ; also, on or before 
July 10th, 1911, a similar verified statement shall 
be made to the Attorney-General covering the period 
from June 1st to June 30th, 1911, both inclusive; 
alfifo, on or before August 10th, 1911, a similar state- 
»fPt covering tbe period from July 1st to July 3Xf t, 
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1911, both inclusive; also, on or before Septombtr 
10th, 1911, a similar statement covering the period 
from August 1st to August Slst, 1911, both inclu- 
sive. Also, similar reports to be made on corres- 
ponding dates to cover corresponding periods in the 
years 1912 and 1913, respectively. 

'* Third: It is further stipulated and agreed be- 
tween the parties hereto, that no other or further 
orders or decrees shall be applied for in this case by 
either party prior to the October, 1913, term of this 
Court. If after the October term, 1913, either party 
should intend to make an application for any order 
or decree, it will give to the other at least thirty 
days' notice of its intention.'' 

The premises considered, the parties hereto re- 
spectfully move the Court that the said stipulations 
and agreement be filed and made a part of the record 
in said cause, and, under the terms and conditions 
of said agreement, that said cause be postponed until 
the October term, 1913, of said Court, without preju- 
dice to either party. 

H. A. Hall, 
Attorney-General ^f Georgia. 
Howard Cobnick, 
Attorney for Tennessee Copper Company. 

By this agreement the State of Georgia secures 
all that could reasonably have been expected at the 
end of litigation that might have been tedious and 
expensive. I have every assurance that the com- 
pany will in good faith keep its part of the agreement 
and feel hopeful that this may be a happy and satis- 
factory solution of an otherwise vexatious situation. 
While the welfare of the citizens 6f Georgia livteg 
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in the dis>trict affected was of paramount concern to 
tMs Department, I conld not sympathize with a 
spirit that would needlessly destroy a great industry 
and one of vast and growing importance to the agri- 
cultural interest of the State and of the wjhole 
South. 



LOUISVILLE & NASHVILLE BAILEOAD COM- 
PANY AND ATLANTIC COAST, LINE RAIL- 
ROAD COMPANY VS. WM. A. WRIGHT. 

This is a suit in equity, filed in the Circuit Court 
of the United States for the Northern District of 
(Jeorgia by the complainant railroads, as lessees of 
the Georgia Railroad, against Comptroller-General 
Wright, for the purpose of enjoining the collection 
of State, county, municipal and school district taxes 
frotft the lessees on the property known as the Geor- 
gia Railroad, held by the lessees under a ninety-nine 
year lease, and on certain terminals in Atlanta and 
Augusta, Georgia, acquired and purchased by the 
lessees since the lease, and on certain rolling stock 
and equipment acquired and purchased by the lessees 
since the lease; all of this acquired realty and per- 
sonalty having been bought with taxable funds of 
the lessees. . It is proper to remark that this litiga- 
tion arose out of a former suit by the Comptroller- 
General to subject to taxation the property of the 
Georgia Railroad. In the former suit my prede- 
cessor, Hon. Jno. C. Hart, and Hon. Samuel H. Sib- 
ley, represented the interests of tiie State and suc- 
ceeded in subjecting a part of tEe property sought 
to be made liable to taxation in that case. Beinj^ 
familiar with the litigation, their services were eH^ 
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gaged in the pending suit. The credit for the able 
manner in which the State's interest has been thus 
far managed is due to them. The lessees contend 
that by virtue of the charter of the Georgia Railroad, 
granted by the State, all the property knjown as the 
Georgia Railroad is exempt from all taxes except 
that provided for in the charter, to-wit: one-half of 
one per cent, of the net income of its investments. 
That this exemption inheres in and follows the prop- 
erty, and the lessees having acquired by lease the 
property, is liaible for only a tax of one-half of one 
per cent, on the net income from said railroad. 

The State contends that the cha^rter exemption 
relative to taxation was personal to the Georgia 
Railroad; that it does not inhere in and follow the 
property and was not assignable ; that a leasehold 
under the laws of Georgia is an estate in realty and 
as such is taxable; that the Atlanta and Augusts 
terminals with their valuable improvements, and the 
rolling stock and equipment purchased by the lessees 
since the lease with taxable funds, are subject to, 
and should bear their proper share of the burdens 
of, taxation. 

The case was heard on certain exceptions filed by 
the lessees to the State's answer, and a deterfnina- 
tioh of the issues made by these exceptions will set- 
tle in a large measure the legal principles involved. 
Judge Wm. T. Newman, before whom the same weriej 
heard, has overruled these exceptions. Aside from 
settling important legal principles, should the State 
succeed in its contention much valuable property 
will be brought in for taxation which has hitherto 
escaped. 
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WESTERN UNION TELEGRAPH CO. VS. WM. 
- A. WEIGHT, COMPTBOLLEB-GENEEAL. 

This is a suit filed by the Western Union Tele- 
graph Company in the Circuit Court of the United 
States for the Northern District of Georgia, seeking 
to enjoin the collection of taxes assessed by the 
Comptroller-General on the franchises of the tele- 
graph company. This siit was pending when 1 
came into office. Hons. Jno. C. Hart and J. D. Eal- 
patrick having been of counsel for the State from 
the inception of the suit, are associated with me in 
the case and have had active management of the 
same. 

The telegraph company contends that it has no 
State franchise. Having accepted the privileges of 
the Post-roads Act of Congress, the franchises under 
which it operates in this State are from the Federal 
Government, and therefore not taxable by the State. 

The State denies that the company is operating 
within this State under a Federal franchise, and in- 
sists that the franchises enjoyed by the company 
were obtained from the State of Georgia and there- 
fore taxable. The case is still pending in the United 
States Court for the Northern District of Georgia. 



THE STATE OF GEOEGIA VS. THE WESTEEN 
& ATLANTIC EAILEOAD COMPANY. 

This is a suit filed by the State against the West- 
ern & Atlantic Railroad Company to recover certain 
taxes claimed by the State to be due on property not 
included in that which was turned over by the State 
to the lessees at the date of the lease. The suit was 
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in the nature of a bill for discovery and relief, set- 
ting up that much valuable property acquired by the 
lessees since the lease and subject under the law to 
taxation was being concealed and no return thereof 
was being made to the proper tax officer. The de- 
fendant company demurred to the suit on various 
grounds, which it is not necessary to detail. The 
court below sustained the demurrer and dismissed 
the suit. The State entered an appeal to the Su- 
preme Court, where the same is now pending. IJhis 
suit was filed in June, 1909. Governor Hoke Smith 
employed as special counsel for the State Hon. 
Hooper Alexander, who has had the exclusive man- 
agement of the case. 



THE CENTRAL OF GEORGIA RAILWAY CO. 
VS. H. WARNER HILL, ET AL., RAIL- 
ROAD COMMISSIONERS, ET AL. 



THE ATLANTIC COAST LINE RAILROAD CO. 
VS. H. WARNER HILL, ET AL., RAIL- 
ROAD COMMISSIONERS, ET AL. 



SOUTHERN RAILWAY COMPANY YS. H. 

WARNER HILL, ET AL., RAILROAD 

COMMISSIONERS, ET AL. 



The above three suits may be grouped and de- 
scribed together. On January 20th, 1906, the Rail- 
road Commission of Georgia issued three circulars 
known as Circulars Nos. 316, 317, and 318. Circu- 
lar 316 placed the Central of Georgia Railway Com- 
pany in Class B of the Commission's classified list 



Digitized by VjOOQIC 



Bepobt of Attobnet-Gbnssal. 21 

of railroads; 317 placed the Atlantic Coast Line 
Baikoad Company in Class A-1; 318 placed the 
Soutinern Railway Company in Class B. 

The effect of these several circulars was to reduce 
the rate of freight which the carriers named were 
allowed to charge on intranstate shipments. Each of 
ttie carriers named filed a suit in the Circuit Court 
of the United States for the Northern District of 
Georgia to enjoin the enforcement of the particular 
circular applicable to it. Temporary restraining 
orders were granted in the cases, and thus the mat- 
ter stood when I came into office. Your Excellency 
having called my attention to these pending mattera 
I proceeded to file a motion in the Circuit Court, in 
each of said cases, asking that the pending .restrain- 
ing orders be dissolved. These motions are now 
pending before Judge Wm. T. Newman, and will be 
heard at an early date. 



Inhere are now pending in the Supreme Court of 
the United States four cases in which the State is a 
party defendant: 

The Atlantic Coast Line Railroad Company vs. 
The State of Georgia. 

George W. Curetdn vs. The State of Georgia. 
(Two cases.) 

Sam Loeb vs. The State of Georgia. 

The first named of the above cases involves the 
constitutionality of the Act of the General Assembly 
approved August 17, 1908, and generally known as 
the ** Head-light Act.'' The other three cases in- 
volve the constitutionality of the Act of the General 
Assembly approved August 6th, 1907, and known as 
the State Prohibition law. 
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I have filed in all the above cases, except the Lpeb 
case, motions to advance^ which are now being con- 
sidered by the Court, and which I am hopefid will 
be granted. 



At a previous session of the General Assembly a 
bill was introduced providing that the officers of the 
various courts of record in the State should furnish 
this office with complete data showing the number of 
indictments found, the number of criminal informa- 
tions filed, the character and nature of the offense 
charged and the final termination thereof. The 
measure failed of passage. ?-. Thinking the informa- 
tion thus sought would be of general public interest, 
I addressed a circular letter to the clerks of the 
various trial courts of record asking that they fur- 
nish me this information. It being no part of the 
duties of the clerks to do this, and the task J>^iiig 
quite onerous in some counties—especially so in the 
counties having large urban populations — only a 
few returns were received. The clerks of the courts 
of thirty-seven counties — ^mostly rural counties— fur- 
nished the information desired. The counties heard 
from are located in different sections, of the State 
and may be said fairly to reveal the character of 
crimes prevalent in the rural counties. But the re- 
turns here presented cannot be regarded as showing 
the correct per cent, of crimes as respects popula- 
tion in the State, statistics from the counties with 
large urban populations, where the percentage of 
crime is the largest, not being included. 

It may further be safely stated that violations of 
the prohibition law are? more prevalent in counties 
in which are located the more populous cities. 
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The statisties givai include only crimes for whicb 
indictments were fonnd or criminal informations 
filed, and do not show the more or less nmnerous 
petty offenses or those of a graver nature which 
were not taken cognizance of by the courts. 

The period covered by the table given below is the 
year 1910: 

Raoe 
Nature of Crime. Total Raoe not 

Number. White. Colored. Given. 

Murder, and assaults to murder.. 266 63 176 28 

Carrying concealed weapons 906 76 206 24 

Gambling 396 63 314 18 

Larceny, various grades ^... 489 73 294 122 

Violating liquor law -. 669 226 344 

Assault and battery .- 218 98 108 12 

All other crimes- 1173 440 733 

Total - ..--- 3416 1038 2174 204 

As respects the total number of criminals the table 
shows two negro offenders to one white. But when 
oei-tain specific offenses are considered, the propor- 
tion of negro criminals is largely increased. 

The predominating offense is seen to be the vio- 
lation of the prohibition law in its different aspects, 
and- is almost equally prevalent among the two races. 

The facts given cannot fail to impress the thought- 
ful citizen with the importance of a fearless 
and an unwavering enforcement of our criminal 
laws.- . The habit is a common one, and growing 
more so, of blaming the law in every case where 
crime goes unpunished and the criminal escapes. 
The unwise censure of existing laws has caused a 
wide and growing clamor for the enactment of more 
laws. We are fast becoming a law burdened peo- 
ple. The corrective is to be found, not in the mak- 
ing of more Iftws^ but in a better admimstration 
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of the laws we have. Laws, however just and whole- 
some, have no power of self-enforcement. In its 
final analysis, the laws are dependent for their effec- 
tual enforcement upon the people. Thep, or tili 
officials of their choosing, are responsible for th^ ad- 
ministration of the laws, and upon them must rest 
'the blame for the miscarriage of justice. Under our 
system of government the power and duty of en- 
forcing the criminal laws, in a very large measure, 
are vested in the juries. These are made up from 
the intelligent and upright citizenry. However per- 
fect the laws may be, if the instrumentalities through 
which they must be administered are weak and 
vacillating, influenced by prejudice or moved by pas- 
sion, justice will often suffer defeat and the criminal 
go unpunished. 

The public mind must be awakened to the convic- 
tion that the fault is not in our laws but in ourselves, 
when crimes are not punished. Let us cease to 
blame the law, and level criticism at the man or m«i 
who fail in his or their duty to impartially admin- 
ister the law. When the citixen realizes his respon- 
sibility as the sole medium through which the laws 
can reach and punish the guilty, and, laying aside all 
personal considerations, is inspired with the «te 
purpose of seeing the law vindicated and eocie*y 
protected, then will come a rule of civic righteous- 
ness wherein crimes will largely decrease, and when- 
ever committed will meet sure and adequate punieAi- 
ment. 

Respectfully submitted, 

H. A. Hall, 
Attomefy-General 



Digitized by VjOOQIC 



BSPOBT OF ATTOBKET-GfiNERAL. 25 

OPINIONS. 

May 9th, 1911. 

OOVSBNOB J08. M. BbOWN, 

State Capitol. 
Dear Sir: — 

I am in receipt of a letter from Mr. Ulm, your pri- 
vate secretary, enolosixig a communication from Hon. 
Courtland S. Winn, Mayor of the City of Atlanta, 
together with a copy of a resolution passed by the 
mayor and council of the City of Atlanta relative to 
widening Spring street so as to take in a part of the 
lot known as the Governor's Mansion lot. The let- 
ter of Mayor Winn, and also the resolution passed by 
the general council of the City of Atlanta, refer to 
an Act of the General Assembly of this State ap- 
proved October 8, 1879, giving to the Governor power 
to sell to the City of Atlanta **so much of the lot 
known as the Governor's Mansion lot, off the west 
side of said lot, as may be necessary to extend 
Spring street into Church street by continuing said 
Spring street in a direct line until it intersects with 
Church street, said sale to be made by the Governor 
for a sum not less than $750." The resolution 
passed by the general council requests you to con- 
vey to the City of Atlanta the lot above described, 
and then, says: ^^And on the execution and delivery 
of said conveyance the State of Georgia be paid the 
sum of $750.00 therefor, said sum to be taken from 
the apportionment for the improvement of Spring 
street.'' 
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The Act of the General Assembly referred to was 
approved October 8th, 1879, more than thirty-one 
years ago. TSie purpose specified in said Act, 
authorizing the Governor to sell a part of said Man- 
sion lot, was to enable the City of Atlanta to extend 
Spring street into Churdi street. In his letter the 
Honorable Mayor states that the City of Atlanta has 
undertaken the widening of Spring street. It does 
not appear that the conditions and circumstances 
surrounding the property now are similar to what 
they were when the said Act of the General Assem- 
bly authorizing said sale was passed. It does not 
appear that Spring street has not already been ex- 
tended to Church street. On the contrary, it would 
appear from the letter of the Mayor that the pres- 
ent purpose of council is to widen Spring street. 
Further, under the resolution passed by the general 
council of the City of Atlanta, only the sum of 
$750.00 is appropriated for the payment of the strip 
needed in widening said Spring street. The Gen- 
eral Assembly did not authorize the Governor to sell 
the strip in question for the sum of $750.00, but only 
fixed that sum as a minimum price. That was over 
thirty-one years agp. It is manifest that if thirty- 
one years ago the Legislature thought $750.00 a fair 
minimum price for the property in question, the 
same could not be considered reasonable at this 
time, as property hfis very greatly enh^^nced in the 
City of Atlanta within the period named. Under the 
circumstances I do not think that it would be wise 
for you to accept the offer of the City of Atlanta at 
the price named. 

In addition to the above I beg to .call your atten- 
ion to a resolution passed by the General Assembly 
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at its session in 1910, which resolution created a 
conixilission of eight members ^^for the purpose of 
receiving offers or proposals of any kind for the 
purchase from the -State of the present Executive 
Mansion and all the grounds attached thereto in the 
City of Atlanta, and to consider and report thereon 
to the next General Assembly, and for other pur- 
poses.'* In view of this resolution, which by its 
terms includes the^PBESENx lot as it standi, and in 
view of the publishpd action of this comiiiissioil in 
advertising and receiving bids for the lot, I am of 
the opinion that it would be unwise to make any 
change in the present lot before the incoming Legis- 
^ latnre deals with the report of the conmiittee ap- 
pointed under said resolution. 

I therefore would advise that the whole matter be 
submitted to the incoming General Assembly. 
Yours very truly, 

H. A. Hall, 
? Attorney-General. 



July 26th, 1910. 
GovEBNOB Jos. M. Bbown, 

state Gapitol. 
Dear Sir: — 

Your letter of the 23d inst. enclosing a letter from 
Bev. J. W. Ham, duly received. 

You ask ''What Section of the Constittition or the 
statute law authorizes the Governor of the State to 
interfere with the administration of justice in any 
county unless the officers of that coilnty appeal to 
him for aid!" I know of none. 

By Article 5, Section 1, Paragraph 12 of the Con- 
stitution of this State, it is provided (among other 
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duties of the Governor therein set forth,) **He shall 
take care that the laws are faithfully executed, and 
shall be a conservator of the peace throughout the 
State. *^ The clear intent of this provision is that 
the Governor shall act in harmony tnth the officers 
of a county rather than to seemingly ignore them in 
undertaking to enforce the laws himself in such 
county. When it is remembered that each county 
has its chosen officers, specially charged with the 
administration of the laws of the State in such 
county, it is clear that the Governor should not in- 
terfere with the due administration of the law in 
such county, unless it is made to appear that the 
officers charged with this duty are unable to cope 
with the situation or that such officers are willfully 
negligent in the performance of their duties. If 
the officers of a county should appeal to the Chief 
Executive for aid on the ground of inability on their 
part to meet and deal with the situation, then the . 
Governor would be authorized, and it would be his 
duty, to take such steps as' was necessary to the due 
enforcement and administration of the law in the 
particular county. If it should be made to appeaf 
to the Governor that the officers specially charged 
with the administration of the laws in a particular 
county are willfully negligent in the discharge of 
their duties, then proceedings conformable to the 
statutes should be taken for the removal of such 
delinquent officers. If there was any doubt as to the 
law upon this question, numerous precedents might 
be cited to sustain this view. 

Sections 118 and 119 of the Political Code, dealing 
with the authority of the Governor to call out the 
military of the State under the emergencies therein 
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named, are not applicable to the facts as set up in 
th^ letter of Rev. J. W. Ham. 

Yours very truly, 
H. A. Hall, Attomey-Gteneral. 



August 1st, 1910. 
Gov«ftN6ii Jos. M. Bbown, 

State Capitol. 
Dear Sir:— 

Your letter of the 29th ultimo enclosing a letter 
from C, F. Hemingway, relative to certain charges 
against J. W. Bushing, Tax Collector of Houston 
county, duly received. 

I am informed by the Comptroller-General that all 
taxes due the State by J. W. Bushing, T. C, have 
been paid. If he is not in default to the State, then 
the provisions' of the law relative to the issuance of 
an execution by the Comptroller-General against 
him do not apply. If he is in default to the 
county of Houston for taxes collected, then Sections 
418 and 419 f o the Political Code would apply. Under 
this latter Section, (419,) the county authorities hav- 
ing such matters in charge would be authorized, un- 
der the conditions therein named, to suspend a tax 
collector until the question of his removal can be 
passed upon by the proper tribunal. Section 930 
of the Political Code confers upon the Governor the 
power to vacate the commission of a defaulting tax 
collector. Construing this Section the Supreme 
Court, in the case of The State vs. Lennard, 48 Ga. 
137, speaking through Mr. Justice Trippe, says : 

**But in case of a defaulting tax collector, one who 
holds public money unaccounted for, and who, by 
the Constitution and the law, is ineligible to take 
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or to hold oflSce, the law is not that the Governor . 
shall remove, but, on account of that status of ineligi- 
bility, shall declare the oflSce vacant and that some 
one shall be put in who is Constitutionally compe- 
tent. It may be asked, who is* to determine the 
default! That is provided for. There is an officer 
from whose decision on this there can be no appeal — 
at least, no appeal to any legal remedy. When the 
Comptroller-General so pronounces, and issues an 
execution against a tax collector, by judgment of 
the law, which he is not allowed to deny, he is in 
default, and is presumed to be a holder of public . 
money unaccounted for, and, by judgment of law, 
is in a condition of Constitutional disability to con- 
tinue in office. The Governor has, in fact, no option 
but to provide the State another officer who is, by 
the law, competent to serve.*' 

From this opinion of the Court in the case cited 
it would seem that some tribunal should declare a 
default on the part of the tax collector before the 
Governor should vacate his commission. In the 
case of State taxes the action of the Comptroller- 
General in issuing an execution is sufficient. In 
cases affecting county taxes similar action on the 
part of the county authorities having charge of such 
matters would seem to be necessary. But a tax col- 
lector, while he cannot contest an execution issued 
against him by the Comptroller-General for State 
taxes, can file an affidavit of illegality to an execu- 
tion issued against him for county taxes. (Section 
415, Political Code.) When such affidavit of illegal- 
ity is filed it becomes a question for the proper court 
to determine whether such tax collector is a de- 
faulter* The issuance of such execution is prima 
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faeie evidence of the default, and unless resisted by 
an affidavit of illegality, should be accepted as true. 

Under these provisions of the law I am of the 
opinion that if J. W. Rushing, T. C, is due the 
county of Houston any taxes' the county authorities 
having such matters in charge should cite him to ap- 
pear before them, as provided in Section 418 of the 
Political Code, and upon his failure to make propier 
showing, should suspend him as provided by Sec- 
tion 419 of the Political Code; or, said county au- 
thorities have the power under the Acts of the Gen- 
eral Assembly of 1901, page 57, to employ competent 
accountants to examine the books, vouchers, and 
papers of the tax collector, and if it is found that he 
has failed to pay over any county taxes, then they 
would be authorized to issue an execution against 
}ma for such unpaid taxes. If such execution was 
not resisted by an aflSdavit of illegality on the part 
of the tax collector, then the Governor would be 
authorized to vacate his commission under Section 
930, above referred to. If the tax collector files kn 
affidavit of illegality denying that he owed any taxes, 
then it would seem proper for the Governor to await 
the action of the courts on the issue thus raised. 

I beg to return herein the letter of Mr. C. F. Hem- 
ingway. 

Yours very truly, 

H. A. Hall, 
Attorney-General. 
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August 19th, 1910. 
GovEBNOB Job. M. Bbown, 

State Capitol. 
Dear Sir: — 

The letter of Alex J. Field, Private Secretary, 
dated August 17th, 1910, addressed to you concern- 
ing one Sidney B. Johnson, has been duly consid- 
ered. 

Under the law of Georgia, resident citizens of this 
State who may be lunatics, idiots, paralytics or de- 
mented inebriates, are admitted to the State Sani- 
tarium under the conditions prescribed by our stat- 
ute. A resident citizen is one who lives in this State 
and recognizes it as his home. He may not have, 
been in the State long enough to have acquired the 
right of the elective franchise, or to hold oflSce, but 
from the time he moves into the State for the bona 
fide purpose of making it his home he becomes a 
citizen and falls within the class which are entitled 
to the privileges of the State Sanitarium under the 
conditions named in our statute. 

I am not familiar with the laws of the State of 
North Carolina, but if the statutes of that State are 
similar to those of Georgia, and if it should appear 
that Sidney E. Johnson removed to the State of 
North Carolina, with the bona fide intent of making 
said State his home; then he became a resident citi- 
zen of that State and would be entitled to the privi- 
leges of the asylum established in said State under 
the rules and regulations prescribed by their stat- 
ute. 

The question as to whether Sidney R Johnson 
intended to make the State of North Carolina his 
home is one of fact and not a question of law. If 
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he never intended to make the State of North Caro- 
lina his home he is still a citizen of Georgia and 
is entitled to the privileges of our State institutions 
under the rules and regulations prescribed by our 
statute. 

Trusting this information will be of service to you, 
I beg to remain, Yours very truly, 

H. A. Hall, 
Attorney-General. 



October 18th, 1910. 

GOVEBNOB Jos. M. BbOWN, 

State Capitol. 
Dear Sir: — 

Your letter of the 17th inst. enclosing a letter from 
Jno. T. Brantley, President of the Board of Trus- 
tees of the Georgia State Sanitarium, duly received. 
Eeplying thereto I beg to advise that there is no 
law in this State that would authorize the Board of 
Trustees' of the State Sanitarium to retire from 
office Dr. J. M. Whitaker, or any other employee of 
the State Sanitarium, with a pension, to be paid out 
of funds of said Institution. 

Yours very truly, 

H. A. Hall, 
Attorney-General. 



October 26th, 1910. 

GoVEBNOB Jos. M. BbOWN, 

state Capitol. 
Dear Sir: — 

I am in receipt of your letter of the 19th inst. en- 
closing a letter from Jas. F. Lynch in which he 
states that on the first day of January, 1910, he paid 
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as a whol^ale beer dealer a license of $2,000,00 
under the impression that the law required all whole- 
sale dealers to pay $1,000.00 license tax for each 
brand of beer handled by them; that this license was 
paid by him voluntarily and without suggestion 
from the Ordinary ; that he has since learned whole- 
sale dealers were only liable for one license of $1,- 
000.00, notwithstanding they handled more than one 
brand of beer, according to an opinion given by 
Attorney-General Hart. In view of this situation 
Mr. Lynch inquires if it would not be lawful to re- 
lieve him of the sum of $600.00 due by him as retail 
license for the remaining months of the present 
year. 

I am of the opinion that it would not be lawful to 
relieve Mr. Lynch of the amount due for retail li- 
cense on account of the fact that he had paid double 
license as a wholesale dealer, (conceding that the 
$2,000.00 so paid as a wholesale dealer was double 
license). 

If he has paid double license the proper course for 
him to pursue to recover such excess would be 
through an Act of the General Assembly. 
Yours very truly, 

H. A. Hall, 
Attorney-General. 



April 21st, 1911. 

GOVEBNOB Jos. M. BbOWN, 

State Capitol. 
Dear Sir: — 

The petition of certain citizens residing in the 
1127th District G. M. of Coffee county, said State, 
known as Wooten District, requesting you to remove 
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C, J. Meadowes from the oflSce of Justice of the 
Peace of said District on the ground that he has been 
found guilty in the courts of said county of the 
offense of selling whiskey, referred to me, has been 
duly considered. 

The office of Justice of the Peace is one created by 
the Constitution of this State, and it is provided in 
said instrument. Article 6, Section 7, Paragraph 3, 
that they ^* shall be elected by the legal voters in their 
respective districts and shall be commissioned by 
the Q^ovemor, and shall be removable on conviction 
for malpractice in office." Our law further declarer 
in Section 264 of the Code of 1911, as one of the 
methods by which vacancies are created, to-wit : **by 
decision of a competent tribunal declaring the office 
vacant." It is further provided in Section 258, sub- 
division 3, that ^^any person convicted and sen- 
tenced finally for any felony, under the laws of 
this or any other State, involving moral turpi- 
tude, the offense being also a felony in this, unless 
restored by a pardon from the Executive, under 
the great seal of the State, to all the rights of 
citizenship, is deemed and held ineligible to hold 
any civil office in this State." Sub-section 4 
of Section 264 declares that *^ incapacity results 
by voluntary act or misfortune of the incumbent, 
where'by he is placed in either of the conditions spec- 
ified of ineligibility to office, which shall operate 
from the time the fact is ascertained and declared 
by the proper tribunal." The Justice of the Peace 
in the present instance has' never been convicted of 
a crime involving moral turpitude, but only of a mis- 
demeanor, and if the offense for which he has been 
convicted is one falling under the definition of .''mal^ 
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practice in office," then it would be necessary for 
him to be indicted and tried for malpractice in4;he 
manner provided under our law. 

I am of the opinion, therefore, that as the case- 
now stands, the said Justice of the Peace is not sub- 
ject to be removed. The language of the Constitu- 
tion being, ^Hhey shall be removable on conviction 
for malpractice in office," until they are convicted 
in the manner provided for by law, I do not think 
such officer is subject to be removed. 

The question of the Governor's authority to re- 
move a Justice of the Peace under any circumstances 
it is unnecessary to decide under the facts of the 
case as now presented. 

Yours very truly, 

H. A. Hall, 
Attorney-General. 



May 26th, 1911. 
Hon. Wm. A. Wright, 

Comptroller- General, 

State Capitol. 
Dear Sir: — 

The letters of S. P. Smith, Tax Collector of Tat- 
nail county, and Mann & Milner, attorneys of 
Albany, have been read and duly considered. I 
gather from these letters that Mr. T. P. Bun tin, who 
is described as on indigent Confederate veteran, hold- 
ing a certificate of this fact from the Ordinary of. 
Thomas county, and also a similar certificate from 
the Ordinary of Dougherty county, has in his em- 
ploy Walton and Eddie Whiddon, who are engaged 
in peddling medicine in the county of Tatnall, and 
that the Tax Collector of Tattnall county has issued 
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^ f as. against said Walton and Eddie Whiddon for 
the State tax fixed by the general tax act against 
persons engaged in that business, which executions 
have been levied on two horses found in the posses- 
sion of the said Walton and Eddie Whiddon. The^ 
question presented is whether Walton and Eddie 
-Whiddon are liable for this tax, inasmuch as they 
are the employees of Bun tin, who, by reason of being 
an indigent Confederate veteran, is exempt under 
the law from the payment of the tax assessed against 
peddlers. 

it does not appear how Bun tin procured his cer- 
tificate from the Ordinaries above named as an in- 
digent Confederate soldier. If he owns the busi- 
ness and is able to employ at fixed salaries other 
people to work for him, it would seem that he could 
not be classed as an indigent Confederate soldier. 
It might ibe well for you to have the Ordinaries of 
Thomas county and Dougherty county investigate 
the facts and see if Buntin is really an indigent Con- 
federate soldier. It mig^ht be that third parties are 
furnishing the money and operating through him for 
the purpose of evading the State tax. 

But aside from this view of the case, I am of the 
opinion that Walton and Eddie Whiddon are liable 
for the tax against peddlers if it should appear that 
they are engaged in the business of peddling pia^tent ^ 
medicines. The case of Hartfield vs. The City of 
Columbus is not in point. In that case it appears 
that Hartfield and another perslon named Sa)lter 
were separately convicted in the Recorders Court 
in the city of Columbus of the offense of doing busi- 
ness without a license. The facts are substantially 
as follows : J. B. Christian and William A. Adams 
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were indigent Confederate soldiers? and each of tbeni 
had received from the Ordinary of Muscogee county 
a certificate authorizing him to conduct business 
without any license. Christian was carrying on the 
business of draying, in the conduct of which he em- 
ployed Hartfleld as a driver. Adams was the owner 
of a wood yard and carried on the business of re- 
tailing wood, and Salter was employed as his driver 
to deliver the wood when sold. The Court held 
under these facts that neither Hartfield nor Salter, 
the employees of the two Confederate soMiers 
n^med, were liable for the business tax provided 
for under the ordinance of said city, because they 
were simply the employees and agents of the Con- 
federate soldiers who were authorized to carry on 
the said businesses without the payment of the 
license prescribed by the city ordinance. The 
Court further held that an indigent Confederate sol- 
dier holding such a certificate from an Ordinary 
might carry on as many lines of business as he is 
able to carry on in his own name and upon his' own 
account, and that the certificate did not limit him to 
one particular business. The decision did not go to 
the extent of holding that either of the Confederate 
soldiers named therein could under the circumstances 
have established a business in another county, or in 
another city, over which they could not give personal 
supervision. But conceding that they could have 
done this, there is a clear distinction between that 
case and the one under review. The businesses dealt 
with in the Hartfield case were such as could be car- 
ried on by proxy, through agents and employees. 
The license tax prescribed by the city ordinance was 
on the particular business, and if the owner of ^e 



Digitized by VjOOQIC 



BspoBT OF Attobnbt-Genbsal. 39 

business was exempt the exemption extended to the 
instrumentalities and agents employed by him in 
carrying on the business. In the case under consid- 
eration the tax is not against the business of selling 
medicine, but it is a tax against the person who pro- 
poses to peddle medicine. In its nature it is similar 
to the tax against the lawyer, or the doctor, or the 
dentist, or the auctioneer. These taxes are peb- 
sokal; they are fixed against the persons who pro- 
pose to engage in the respective callings named. 
If Mr. A. should pay the tax required of an attorney, 
he could not under the cloak of having procured 
such a license employ other attorneys to practice 
law for him without said employees being liable for 
the State tax. 

A certificate exempting him from this tax places 
him in no better position than if he pays the tax 
assessed against peddlers. Could Mr. Buntin em- 
ploy agents to peddle for him if he had paid the tax 
assessed against peddlers t If he could not, and 
this would seem clear, then his exemption cannot 
extend further than the law would allow had he paid 
the tax. PEDDiiiNG is a business' w^hich a man can- 
not do by PBoxY., T;he tax is not against the bvrsi- 
ness, but the m<m who peddles. In the case of How- 
ard & Soule vs. David H. Eeid, et al., 51 Ga. 328, Mr. 
Justice Tripi)e, speaking for the Supreme Court,, 
said, **The person to whom the license to peddle is 
required to be granted, is he who travels and vends 
the goods and wares, and it is against such person 
that the process is to be issued, under § 536, Code, 
when he peddles without license.'* In the case of 
ttie Wrought Iron Bange Co., et al. vs. Johnson, 84 
Ga. 754, Chief Justice Bleckley, speaking for the 
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Court, said, **Only the person who itinerates for 
trading purposes is a i)eddler. His employer, though 
owning the goods, team and vehicle, is not required 
to obtain a license, nor subject to any penalty of for- 
feiture for failing to do so.'' In the opinion it is 
further stated, * * This question was decided in How- 
ard vs. Reid, 51 Ga. 428. In that case it was held 
that the person to whom the license to peddle ia to 
be granted is he who travels and vends the goods, 
and thai the process issued under § 536 of the Code 
against others on the ground that they, by their 
agent, peddled, etc., without a license, is upon its 
face illegal and void. That case governs this in so 
far as the non-resident corporation is concerned. A 
corporation cannot be a peddler or obtain license- to 
peddle, under the laws of this State. No one can 
obtain such license who cannot be sworn, for every 
peddler has to take an oath. The itinerant tradei 
is the person who actually travels or passes from 
place to place for the purpose of trading by sample 
or otherwise." 

The principle decided in these two cases is to the 
effect that the man who actually engages in peddling 
is the one who owes the license tax. It does not 
matter that he is the agent of some one else, and that 
it is another's business that he is carrying on. If 
Buntin was not a Confederate soldier and had not 
paid the license tax of a peddler, but owned the busi- 
ness, and Walton and Eddie Whiddon were his 
agents and employees, the tax prescribed by our law 
could not be assessed against Buntin, but the two 
Whiddons wo^ld owe it. This being true, it is clear 
that the exemption from taxation enjoyed by Buntin 
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wrould'not extend to the Whiddons, engaged as they 
are in the actual business of peddling. 

Trusting this information will be of service to 
you, I beg to remain, 

vj rjt'.. Yours very truly, 

H. A. Hall, 
Attorney-General. 



December 13th, 1910. 
Hon. Wm. A. Wbight, 

• Comptroller-General, 

State Capitol. 
Dear Sit -^ 

Beplying to the letter addressed to you by Mr. 
A. F. Truett, Clerk of the Superior Court of Harris 
county, I beg to say that ttte commissions allowed by 
law to county treasurers are calculated upon their 
annual receipts and disbursements, each year being 
a separate basis of calculation. In the case of 
Burkav^. Commissioners of Dougherty Co., 99 Ga. 
101, the Supreme Court of this State held: **The 
commissions allowed to county treasurers under 
§3703 of the Code, (of 1882), viz., two and one-half 
per cent, on all sums received and paid out up to 
$10,000, and one and one-quarter per cent, on all 
sums in excess of that amount, are to be computed 
upcfn their annual receipts and disbursements.** 
: S<J thlit in the case under consideration the com- 
missions to which the present treasurer of Harris 
county would be entitled must be calculated upon the 
receiptfif and disbursements for the year 1910, as dis- 
tinct froHi: the preceding year, in which the former 
tr«,i?iirer. collected wd disl^xirsed the county fm^, 
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Trusting this information will be of service to 7611, 
I beg to remain, 

Yours very truly, 
H. A. Hall, 

Attorney-General. 



October 7th, 1910. 
Prop. M. L. Bbittain, 

State School Commissioner, 
State Capitol. 
Dear Sir: — 

I beg to acknowledge receipt of the letter of Mr. 
J. W. McWhorter, in which he propounds this ques- 
tion: **Has a local tax district, operating under the 
MeMichael law, the right to isstie bonds f 6r the pur- 
pose of building a school house f 

Replying thereto I beg to say there is no law per- 
mitting a local tax district to issue bonds. 
Yours very truly, 

H. A. Hall, 

Attorney-General. 



July 21st, 191(01. 

Prof. M. L. Brittain, 

State School Commissioner, 
Atlanta, Ga. 
Dear Sir: — 

To your inquiry as to whether a citizen of a given 
county who has failed to register is thereby rendered 
ineligible to hold the office of County School Coifi- 
mis'sioner, I beg to say: 

\ 'Phe Constitution. of this State provi^s iii §8929 
ftat aU ^1^ officers must be bona fide residenlbs of 
ttie county two yearfs, and qnaKfied voters; !Gi 66tr 
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f onnity with this Constitutional provision the Legis- 
iaiare passed an Act embodied in Civil Code, § 223 
(7) which substantially conforms to the terms of the 
Constitution above referred to. In 1900 the Legis- 
lature amended § 223 (7) and added at the end of 
said paragraph the words '^ entitled to vote." This 
amendment contained in the Acts of 1900 might have 
ccmf used the question and rendered it doubtful if the 
very words which were added by the said amend- 
ment had not been construed by our Supreme Court. 

In the case of The Mayor and Council of Madison 
vs. Wade, 88 Ga. 699, the Supreme Court of this 
State declares: ^^Registration adds no qualification 
to voters, but only serves to identify them as persons 
qualified to vote." So that it is clear that a person 
may be a qualified voter and though not registered 
be eligible to hold a county office. 

Likewise in the case of McMahon et al. vs. The 
Mayor, etc., of Sav.annah, ,66 Ga. 224, the Court used 
the following language i-ffTHeriJrfTfyejiui^eDMnt jof 
a r^stration has been held not Ti)'T3e»tll0.a^^itiii;V *./ 
of a qualification to an elector." Citing authorities:* ' 
**It is but a means of carrying out the registration 
law and is strictly in unison with its purposes, which 
are to provide for the proper designation and ascer- 
taimnent of a voter in municipal elections. While it 
may not be, and is not, in the province of the Legis- 
lature to prescribe a new qualification for an elector, 
it certainly is within the scope of their authority to 
regulate the mode and manner of conducting elec- 
tions." 

In the case of Davison vs. City Council of Dawson, 
90 Ga. 817, the Supreme Court of this State declares: 
^*The word * entitled' used in the phrase ^entitled to 
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vote for members of the. General Assembly,' should 
be construed as meaning ^ qualified, V and registra- 
tion adds no qualification to voters, but only serves 
to identify them as persons qualified to vote.'* ..,;.' 

In view of the interpretation which our Supreme 
Court has placed on the words '* entitled to vote'^^ — 
construing them to mean ** qualified to vote"— I am 
of the opinion that a citizen who is otiierwise "quali- 
fied to vote would not be rendered ineligible to. hold 
a county office because of his failure to registf^.:: 
Yours very truly, 

H. A. Hall, 

Attomey-Gteneral. 



November 10th, 1910. 
Hon. M. L. Bbittain, - 

State School Commissioner, 
State Ca^itoL .... 
^ Dear Sic :-r •' • :' : •** *• '- • : : • - ^ '- •^ 
/ y. /V^'Etiii^&An'opinio^^ on the following questions: 
' * ' ■ First. Where an examination was duly held un- 
der the provisions pf the Act of the General Assem- 
bly approved August 16th, 1909, (Acts 1909, p. 154), 
aiid an applicant who took said examination, and 
failed to make the required eighty-five per cent.,, w^as 
nevertheless elected by the people of a given county 
afe County School Commissioner, is such person m- 
titled to the commissioned as County School Com- 
missioner of such county? : .vvi 

Second. Is an applicant who made the requiined 
eighty-five per cent, in the examination referred to, 
but who in the election received a minority vote, ieai- 
titled to be commissioned as County School jCommis- 
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sioner because of the ineligibility of the peraon re- 
ceiving a majority vote! 

Third. If a negative answer is given in the fore- 
going two questions, then what is to be done in the 
premises! 

Answering your questions seriatim: 

FiBST. 

The office of County School Commissioner is prop- 
:^-erly classified under our law as a public office. In 
i the absence of prescribed limitations the right to 

• hold public office is an implied attribute of citizen- 
ship, and is presumed to be co-extensive with the 
right of suffrage. However, it is entirely competent 
for the people, in framing their governments, to de- 
clare what shall be the qualifications which shall 
entitle one to hold and exercise a public office, and 

• in many of the Constitutions this has been done with 

•more or less certainty and precision. Constitutional. 

provisions, which are exclusive in their nature, are 

of course supreme, and it is not within the power 

of Legislatures to supersede, evade or alter them. 

; When, however, the Constitution does not pre- 
/.scribe the qualifications, it is the province and right 
of the Legislature to declare upon what terms, and 
subject to what conditions, the right shall be con- 
ferred. 

So, there are certain offices which can be properly 
filled only by persons possessing peculiar fitness, or 
professional attainments, and it is common in the 
laws creating the office to require that the incumbent 
shall possess such qualifications'. Statutes requir- 
ing an examination intended to ascertain the fitness 
. 3of. one to hold and exercise a certain office, have 
: been held valid, , 
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The office of County School Commissioner not be- 
ing a Constitutional office, and there being no Con- 
stitutional provision relating to the same, it was 
within the power of the Legislature to fix qualifioA- 
tions for holding this office. This the Legislature 
has done. In the Act of the General Assembly ap- 
proved August 16th, 1909, (Acts 1909, p. 154), it is 
provided in section 2 ^Hhat the examination now 
required by section 1366 of volume one of the Code 
of 1895, be held at least ninety days before the day of 
election, and all candidates for such office shall stand 
said examination, and those who fail to make the 
per cent, hereinafter set out shall, by the board of 
education, be declared ineligible to hold said office of 
County School Commissioner." Again, in section 3, 
it is provided ^*that all applicants standing said ex- 
amination shall be required to make eighty-five per 
cent, in said examination before they shall be de- 
clared eligible to hold the office of County School 
Commissioner by said board of education." 

I am aware that by weight of authority in this 
country a distinction has been made between the 
ineligibility which relates to the election to, and that 
which relates to the holding of, an office. But in 
every case where this' distinction has been made it 
was predicated upon a disqualification that was re- 
movable at the will of the person, or that ceased to 
exist by the happening of a necessary incident be- 
tween the date of election and the time fixed for the 
assumption of the duties of the office. A familiar 
illustration is found in the case of an alien or a 
minor. Where a statute provided that an alien was 
ineligible to hold a particular office, his election to 
that office while an alien was not invalid where prior 
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to th« assumption of the duties of the oflSoe he quali- 
fied himself by taking the oath of allegiance and 
becoming a citizen. Likewise, where a statute pro- 
vides that no person under twenty-one years of age 
is eligible to hold a particular oflBce, the election of 
a minor is not invalid where he reaches his majority 
before the date fixed for the assumption of the duties 
of. the office. 

In the case of a County School Commissioner, the 
statute fixes as a disqualification the failure to make 
a certain per cent, in an examination to be held prior 
to the election, and there is no legal way provided 
whereby this disqualification can be removed be- 
tween the date of the election and the time fixed for 
the assumption of the duties of the office. The fact 
that the statute in terms uses the language ** ineli- 
gible to hoW the office of County School Commis- 
sioner, does not bring it within the class of cases 
above referred to. There the disqualification was 
removable by the voluntary act of the party, or 
ceased to exist by the lapse of time. Here the dis- 
qualification is such that it cannot be removed by 
any method provided by law, and therefore in legal 
contemplation continues for the period of time cov- 
ered by the term of office for which the election is 
held. The statute provides that an examination 
shall be held to determine the qualification of each 
applicant who desires to contest in the election for 
the office of County School Commissioner. This ex- 
amination is fixed prior to the election. There is^ 
no provision for an examination after the election. 
The purpose of the Act was to make sure that the 
person elected should be one possessing the qualifi- 
cations provided for by the Act. If it were other- 
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wise the person elected might fail to make &e re- 
quired average and a multiplicity of elections would 
result, or the plan to insure the proficiency of the 
officer, sought by the Act, would be rendered nuga- 
tory. This being true, ineligibility to hold the office 
of County School Commissioner is equivalent to 
ineligibility to election to that office. 

I am of opinion that a person who failed to make 
the per cent, required by the statute is ineligible to 
be elected to the office of County School Commis- 
sioner and is therefore not entitled to be commis- 
sioned as such officer, though receiving a majority 
of the votes cast for such office in the county. This, 
of course, is predicated upon the assumption that 
the person failed to make the per cent, required, 
the legal presumption being that the one receiving 
a majority of the votes cast in an election is' quali- 
fied. 

Second. . _^ 

Under the repeated rulings of our Supreme Court 
the doctrine is well settled in this State that **the' 
effect, where a person who is ineligible to hold an: 
office receives a majority of the votes cast in an elec- 
tion, is not to give the office to the qualified person" 
having the next highest number of votes, but to in- 
validate the election.'' 

The State ex rel. Hardwick vs. Swearingen, 
12 Oa. 23; 

Crovatt vs. Mayson, 101 Ga. 246; 

Dobbs vs. Mayor of Buford, 128 Ga. 483. 

Thibd. 
As a result of the principle announced above it is 
clear there has been no valid election for Qounty 
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School Commissioner in a county where a person 
ineligible to hold this office receives a majority of 
the votes cast for candidates for that particular of- 
fice. ''In such a case a new election must be held/' 
Dobbs vs. Mayor of Buf ord, 128 Ga. 483. 
Yours very truly, 

H. A. Hall, 
Attorney-General. 



August 15, 1910. 
PboJ". S. W. McCallie, 

State Geologist, 
State •Capitol. 
Dear Sir : — 

Your letter of the 10th inst., in which you state 
that a- special appropriation was made to your de- 
partment by the General Assembly to be used for 
printing purposes, and in which you inquire if in all 
cases : the printing of your department must be 
awarded to the State Printer, duly received. 

As I understand your question it is this: Can a 
Department of the State Government, to which has 
been made a specific appropriation for printing pur- 
poses,* make a contract for any of its printing and 
pay for the same out of such specific fund independ- 
ent of the Commissioners of Public Printing; or 
must such Department in all cases make requisition 
upon the Commissioners of Public Printing for all 
printing needed f 

The Constitution of this State, Art. 7, Sec. 17, Par. 
1, (Code, §5905) prov'des: '*The office of State 
Printer shall cease with the expiration of the term 
of the present incumbent, and the General Assembly 
shall provide, by law, for letting the pvblic printing 



Digitized by VjOOQIC 



50 BSPOBT OF AxTOBlTEY-GXiaSmii. 

io the lowest responsible bidder, or bidders,, who 
shall give adequate and satisfactory security for. the 
faithful performance thereof. No member of the 
General Assembly or other public oflScer shall be 
interested, either directly or indirectly, in any such 
contract/' 

Pursuant to this provision of the Constitution the 
General Assembly passed an Act (Acts 1879, page 
37,) creating the Commissioners of Public Printing, 
directing how the State printing must be done, and 
providing the stipulations and specifications under 
and in accordance with which the same shall be 
done. • 

The Act of the General Assembly, approved, Au- 
gust 13th, 1909, (Acts 1909, p. 112), amended in cer- 
tain particulars the above Act of 1879. Section 1 
was amended by increasing the bond of the success- 
ful bidder from $25,000 to $50,000. Section 3 was 
amended by providing for the submission of seided 
proposals to do all the public printing for the State, 
including all the printed matter used by the various 
departments of State or any branches thereof,. with 
the proviso that it should appear that such success- 
ful bidder has the capacity and ability to perform 
such contract in such a way as will promote the best 
interests of the State and secure the cheapest 
and most competent and eflScient performance 
of said contract. It was further amended by add- 
ing a new section, to be known as section 7, wluoh 
prohibited the transfer or assignment of said con- 
tract by said successful bidder; also by adding a 
section, to be known as section 8, which provides, 
''when the public printing is awarded as herein 
provided, the various Departments of Stat^, and. all 
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branches thereof, shall through their proper ofl&cers 
make requisition upon the Commissioners of Public 
Printing for all printed matter needed in their vari- 
ous Departments, and upon receipt of such requisi- 
tion the Commisaiioners' of Public Printing ^all 
supply said Departments with such printed matter 
as they may need, from time to time/' In all re- 
spects, not in conflict with the amendments above 
set out, the Act of 1879 is still of force and effect. 

It will be noted that the class and character of 
printed matter — the stipulations and specifications 
set up and fully described in said Act of 1879 — 
remain unchanged and are not affected by the 
amendments of 1909. 

That such was the construction placed upon the 
printing Act of 1909 may be gathered from the fact 
that neither in the advertisement published by the 
(Commissioners of Public Printing, inviting bids, nor 
in the bids submitted and accepted, was there any 
reference to any class or character of printing ex- 
cept that which is included in the stipulations and 
specifications set up in the Act of 1879 and embodied 
in § 1073 of the Political Code. 

It must be concluded, therefore, that the only pub- 
lic printing which is (*overed by the contract made 
by the Commissioners of Public Printing with the 
successful bidder, is that which falls within the 
stipulations and specifications set up in § 1073. 

The policy of the law is that the State printing 
should be let to the lowest and best bidder. If the 
contract made by the Commissioners of Public 
Printing with the successful bidder did not cover 
the class of special printing needed in your Depart- 
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ment, it is clear that the same has not been let to the 
lowest and best bidder. 

The Act of the General Assembly, approved Au- 
gust 16, 1909, (Acts 1909, p. 8) appropriates $25,000 
to the general printing fund. This fund is only 
available to the Commissioners of Public Printing to 
meet the expenses of the printing done under the 
contract. By the same general appropriation Act the- 
sum of $2,500.00 is appropriated to the Geological 
Department as a special printing fund to be used 
by said Department. This fund cannot be draw© 
on by the Commissioners of Public Printing, and 
would seem to be a useless appropriation unless 
available for use by your Department for the spe- 
cial printing incident thereto. 

While the Act of 1909 seems broad, and says' ^'all 
printing,'' the same must be construed with refer- 
ence to § 1073 of the Political Code, and means all 
printed matter included in the stipulations and 
specifications therein set out. Under section 8 of 
said Act of 1909, whenever any Department of State 
may need any of the printed matter covered by 
§ 1073, such Department must make requisition upon 
the Commissioners of Public Printing for the same 
and it shall be supplied by said Commissioners. 
This necessarily implies that the same is of the class 
of printing covered by the contract, and which is 
paid for by the Commissioners of Public Printing 
out of the general printing fund. 

When it is remembered that certain printing, such 
as lithographing, illustrated map printing, is needed 
in your Department, and no reference to which is 
made in the contract, nor covered by the specifica- 
tions in the bids submitted, it is clear that this spe* 
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^cial work was not contemplated by the parties to the 
contract made for the State printing, and is not such 
printed matter for which your Department can make 
requisition on the Commissioners of Public Printing. 
I am of the opinion that you would be authorized 
to have this class of printing done wherever you can 
secure the cheapest, most competent and efficient 
work, and pay for the same out of the specific fund 
appropriated to your Department. 

Yours very truly, 
-■ \ H. A. Hall, 

Attorney-General. 



January 27, 1911. 
Hon. T. Q. Hudson, 

Commis'sioner of Agriculture, 
State Capitol. 
D^^rSir:— 

V* *In regard to the matter of the Cherokee Fertilizer 
Co. and the Rome Oil & Fertilizer Co., relative to 

'the registration of brands, I beg to advise: 

In my opinion the provision of Section 7 of the 
tew relating to the analysis, inspection and registra- 
tion of fertilizers, to- wit: ^^A brand name and, or, 
trade-mark registered by one manufacturer shall 
not be entitled to registration by another; and the 
manufacturer having first registered and used the 
said brand name and, or, trade-mark, shall be en- 
titled to it even should said brand name and, or, 
trade-mark not be offered for current registration 
iit the time," was designed to prevent confusion in 
your office. The law did not contemplate that your 
Department should assume to exercise the functions 

^fif the courts in determining the relative rights of 



Digitized by VjOOQIC 



54 BePOBT of ATTORNET-GElTEKAli. 

parties to trade-marks or trade names. Wherever 
the brand name sought to be registered is dissimilar 
from any other brand name already registered to 
such an extent as not to create confusion in your 
Department, then I think it advisable for you to 
register the same, leaving to the parties their re- 
dress in the courts as to whether there has been an 
infringement of a trade-mark or any act amoimting 
to unfair competition in trade. The latter part of 
section 7 clearly indicates that your Department 
should not judicially determine the relative rights 
of different companies to use trade names or trade- 
marks. This provision is as follows: ** Nothing in 
this Section shall be construed as debarring the 
right of any manufacturer to establish his owner- 
ship in, and prior right of registration of, any brand 
name and, or, trade-mark, whether said brand name 
and, or, trade-mark, had been previously registered 
or not." So, that, without prejudice to either party, 
if the brand name offered for registration is suffi- 
ciently unlike other registered brand names to avoid 
confusion in your office, I would register it and leave 
the parties to assert their rights in a court of com- 
petent jurisdiction. 

Yours very truly, 

H. A. Hall, 
Attorney-General. 



September 1st, 1910. 
Judge S. W. Habbis, 

State Oil Inspector, 

CarroUton, Qa. 
Dear Sir: — 
Your inquiry as to the use of gasoline for illumi- 
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nating purposes in accordance with what is known 
as the '^Little Giant System,'' duly received. 

As I understand this system it consists in placing 
gasoline in a galvanized iron tank, which tank is 
connected to a pump by means of which air is 
forced into the tank, causing a pressure of 8om6 
forty-five or fifty pounds to the square inch, thus 
generating a gas which is conveyed through pipes 
into stores and dwellings and is lighted by means of 
an ordinary metal jet. 

Under the Act of the General Assembly approved 
Decem<ber 20th, 1899, it is provided that naphtha and 
illuminating products of petroleum which will not 
stand the flash test required by this Section may be 
used for illuminating or heating purposes in the 
following casei3: 1. *'In street lamps and open Ait 
receptacles, aprr.-t from any buildings, factory, or 
inhabited houses in which the vapor is burned.*' 2. 
'^^In dwellings, factories or other places of business, 
T^hen vaporized in secure tanks or metal generators, 
made for that purpose, in which the vapor so gen- 
erated is used for lighting or heating. " 

It would seem that the ' ' Little Giant System ' ' falls 
undier exception 2 above set out, and by the terms of 
the Act it is legal to use gasoline in this manner. 

I am therefore of the opinion that naphtha, gaso- 
line, and other illuminating products of petroleum, 
which are used as described in the ** Little Giant 
System," are not subject to be inspected as provided 
in said Act, and need not come up to the flash test 
provided in Section 2 thereof. 

Yours very truly, 

H. A. HatiTi, 
Attorney-General. 



I-.. 
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September 1st, 1910. 
Judge S. W. Habbis, 

State Oil Inspector, 

Carrollton, Ga. 
Dear Sir : — 

Your inquiry as to whether kerosene oil held iii 
its possession in the State by the Georgia Southerh 
& Florida B. B. for use in lighting up its depots, 
cars, lanterns, restaurants, etc., is subject to be in- 
spected under the terms of the Act of the General 
Assembly approved December 20th, 1899, duly re- 
ceived. 

Section 2 of said Act provides that no person ffhall 
manufacture, or have in his possession, or sell, or 
give away for illuminating or heating purposes, in 
lamps or stoves within the State, any oil or burning 
fluid, wholly or partly composed of naphtha, coal- 
oil, petroleum or products thereof, or other sub- 
stance or material emitting an inflammable vapoi* 
which will flash at a temperature below 100 degrees 
Fahrenheit, when tested, etc* 

When it is remembered that one of the chief pur* 
poses underlying the passage of the above Act was 
to insure the safety of the general public against the 
danger arising from the use of inferior illuminating' 
oils falling below the prescribed test, it is ^manifest 
that to limit the terms of the Act to oils held in this 
State for sale by wholesale and retail dealers, would' 
be to give it a too restricted meaning and one not in 
harmony with the real purpose of the law. Other- 
wise large corporations dealing intimately with the 
public could go outside the State to purchase for 
their own use within this State illuminating oils far 
beneath the standard required by ow law, and thu» 
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put in serious hazard the life, health and limbs of 
our citizens. 

I am, therefore, of the opinion that kerosene oil 
held in this State in possession of a public service 
corporation for use in lighting its depots, cars, lan- 
terns, restaurants, etc., is subject to the provisions 
of the above recited Act. 

Yours very truly, 

H. A. Hall, 
Attorney-General. 



September 23rd, 1910. 
Capt. W. H. Habbison, 

State Capitol. 
Dear Sir:— 

Your letter of the 22nd inst. duly received. You 
inquire. First: Is the dog tex legal? Second: If the 
owner of the dog refuses to pay the tax can such 
owner register and vote? 

Replying thereto I beg to say, under § 5383 of the 
Code, being Article 7, Section 2, Paragraph 1, of the 
Constitution of this State, it is provided, ''The (Gen- 
eral Assembly may, however, impose a tax upon 
such domestic animals which from their nature and 
habits are destructive of other property." Under 
this provision of our Constitution I think the tax 
on dogs provided for in the general Tax Act is 
legal. 

In answer to your second inquiry, I beg to say 
that § 5737 of the Code, being Article 2, Section 1, 
Paragraph 2, of the Constitution, provides : ' ' Every 
male citizen of the United States, (except as 
hereinafter provided,) twenty-one years of age, 
who shall have resided in this State one year next 
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preceding the election, and shall have resided six 
months in the county in which he offers to vote, and 
shall have paid all taxes wiiich may hereafter be 
required of him, and which he may have had an op- 
portunity of paying agreenbly to law, except for the 
year of the election, shall be deemed an electoi:/* 
Under this provision of our law a person who fails 
to pay ANY tax required of him under the conditions 
above set out, thereby becomes ineligible to register 
and vote in the elections provided for under our 
law. I beg to remain. 

Yours very truly, 

H. A. Hall, 
Attorney-General. 



November 2nd, 1910. 
Hon. N. K Habris, 

President Beard of Trustees, Georgia School 
of Technology, 
Macon, Ga. 
Dear Sir: — 

You request an official opinion upon the following 
questions : First. Can a non-resident student over 
twenty-one years of age claim his domicile in any 
county of this State, so as to avoid the payment of 
the tuition fees fixed by law for non-resident stu- 
dents in the State School of Technology? Second. 
Can a non-resident parent transfer the guardianship 
of a minor child to a citizen of this State so as to 
entitle said minor to the benefit of the tuition fees 
fixed by law for resident minors 1 

Under the Act creating the School of Technology, 
as amended, the tuition for students from other 
States and countries, coming to the School, shall not 
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be less than $100.00 per annum, to be collected at 
the beginning of each half year. The tuition of 
resident students, exclusive of the free scholarships 
allotted to each county, shall be $25.00 per annum. 
To obtain advantage of the low rate of tuition 
assessed against resident students, I am informed, 
a practice has arisen of non-resident students over- 
twenty-one years of age claiming domicile in some 
county in this State, and, in case of minors, of non- 
resident parents transferring the guardianship of 
such minor to some citizen of this State. 

As respects the first class: A person sui juris 
has the legal right to change his domicile as often 
as he pleases. Domicile, as defined by law, is **» 
place where a person lives or has his home; i. e., 
where one has his true, fixed, permanent home and 
principal establishment, and to which, whenever he 
is absent, he has the intention of returning. The 
habitation fixed in any place, without any present 
intention of removing therefrom." 

If a person of full age removes to this: State with 
the bona fide intention of making his home here, 
fflgftl with no present purpose of removing hence, then 
this wouW be his legal domicile, and in such case he 
would be entitled to such benefits as are accorded citi- 
zens of this State. But should a citizen of another 
State come into this State for the purpose of avail- 
ing himself of the advantages offered by the State 
School of Technology, and in order to avoid the pay- 
ment of the tuition assessed against non-resident 
students, claim his domicile in this State with no 
bona fide intention of making this State his fixed 
and permanent home, but with the present purpose 
of returning to the State from which he came as 
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soon as he completes his education, then he would : 
not be entitled to the benefits of the rate of tuir/ 
tion granted to citizens of this State. The ques** 
tion is largely one of '' intention." This makes an 
issue of fact. ** Intention is manifested by the cir- 
cumstances connected with each particular case.'*:^ 
The Board, of Trustees would act as a jury in find- : 
ing what was the real intent of each applicant, as 
gathered from all the circumstances connected there- 
with. It necessarily follows that it might be de-^ 
termined a student had the intention of making his 
domicile in this State at one time, but did not at 
another. So, where a student paid non-resident tui- 
tion fees for the first half year, and at the beginning 
of the second half year claimed his domicile in this 
State and was permitted to pay^he tuition grants 
to resident students, it would riot follow that he 
would be entitled to have remitted to him any 
part of the tuition so paid for the first half year; 
unless it should be determined that his bona fid^ 
domicile was in this State at the date of such first 
payment. 

As to the second class: A parent has the legal 
right to transfer the control and custody of a minor 
child to a third party. Under the law of this State 
the domicile of a minor is that of his parent or guar- 
dian. If a non-resident parent should in good faith 
transfer the control and custody of a minor child 
to a citizen of this* State, who should become the 
guardian of such minor, then the domicile of such 
minor would be in this State and he would be entitled 
to the benefits of the rate of tuition granted to resi- 
dent students. But should a non-resident parent, for 
the purpose of avoiding the payment of the tuition 
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assessed against non-resident students, transfer to 
a citizen of this State the control and custody of a 
minor child, then such minor would not be entitled 
to the rate of tuition granted to resident stu- 
dents; but should be required to pay the tuition due 
by non-residents. As in the first class, so in this, 
the intention of the party would determine the 
question. Did the non-resident parent transfer the 
control of the minor to a citizen of this State for 
the purpose of evading the law, or was it in good 
faith and with no intention of evading the law? 
This presents a question of fact for the board to de- 
termine. If they believe from all the circumstances 
surrounding each particular case that the former 
condition is true, then the student should be charged 
the tuition assessed against non-residents ; but on the 
other hand, if they believe the latter condition to be 
true, then such student should be assessed the tui- 
tion charged against resident students. 

If there is any further information which you 
may desire I will take pleasure in complying with 
your request. 

Yours very truly, 

H. A. Hall, 
-y Attorney-General. 



May 25th, 1911. 
Hon. a. J. Scott, 
Adjutant-General, 

State Capitol. 
Dear Sir : — 

I beg to acknowledge receipt of your request 
asking my opinion on the following questions, to- 
-wit'^ — 
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**1. Has a military court, or courts martial, ex- 
clusive jurisdiction over militiamen who conunit an 
offense against the civil law while on duty under 
orders I 2. Does the preferring of charges against 
a militiaman under such circumstances preclude a 
trial in the civil courts for the same offense? 3. 
Is a court martial verdict such a judgment or deci- 
sion as would authorize a militiaman, under cir- 
cumstances enumerated above, to successfully plead 
former jeopardy, should he subsequently be in- 
dicted and placed on trial in the civil court for 
crimes growing out of the same act?" 

In answering the above questions I assume that 
they relate to conditions as they exist in time of 
peace and not of war, and that the courts martial re- 
ferred to are such as derive their power and author- 
ity from the State government and not from the 
Federal government, and that the offender is a sol- 
dier in the State service, and not a soldier in the 
service of the United States. 

The first question must be answered in the nega- 
tive. There are offenses peculiar to the military law 
over which courts martial would have exclusive 
jurisdiction, but your question does not include 
these, but relates to ''offenses against the civil law," 
The Constitution of this State, in Article 1, Section 1, 
Paragraph 19, declares ''The civil authority shall be 
superior to the military.'' When a member of the 
State militia violates a State law, then he is amen- 
able to be tried by the civil courts, and upon appli- 
cation by the civil authorities he should be delivered 
up to them by the military authorities for that 
purpose. 

This brings me to your second question. In ease 
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the civil authorities do not demand the offender the 
military authorities have the right to try him for 
any violation of the military laws. Proceedings once 
instituted in a court martial should not be arrested 
by demand of the civil authorities, but should pro- 
ceed to final determination. This assumes, of course, 
that the offense falls within the jurisdiction of the 
court martial. 

Your third question in a measure involves the other 
two, and presents the real crux of the proposition. 
In every valid plea of former jeopardy two princi- 
ples must concur, the authority of the tribunal and 
the identity of the offense. The authority of the 
tribunal involves jurisdiction of the offense, and 
where the trial is instituted in different courts the 
two tribunals must exert all their powers under and 
by authority of the same government. To illustrate : 
If the offense being tried is not within the jurisdic- 
tion of the court, then its judgment could not be 
plead in bar on a subsequent trial by a court having 
jurisdiction of the offense ; nor in case where the two 
tribunals derive their powers from different sover- 
eigns, as, for instance, a State court may punish the 
offense of uttering or passing false coins as a cheat 
• and fraud practiced upon its citizens and the Federal 
edirt may punish the same act as an offense against 
thie United States. The conviction in the one case 
could not be plead in bar of a trial in the other. As 
stated by Mr. Justice Grier, speaking for the Su- 
preme Court of the United States in the case of 
Moore vs. Illinois, 14 How. p. 13 to 20: '* Every 
citizen of the United States is also a citizen of a 
State or Territory. He may be said to owe allegi- 
ance to two sovereigns, and may be liable to punish- 
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ment for an infraction of the laws of either. The 
same act may be an offense or transgression of the 
laws of both/' This same view was expressed by 
the Attorney-General of the United States In Ee 
Steiner, 6th Opinions of the Attorney-General, p. 
413: ''An oflScer or soldier of the army who does 
an act criminal, both by the military and the general 
law, is subject to be tried by the latter in preference 
to the former under certain conditions and limita- 
tions. But his conviction or acquittal by the civil 
authorities of the offense against the general law, 
does not discharge him from responsibility for the 
military offense involved in the same acts.-' Like- 
wise the opinion of the Attorney-General of the 
United States In Re Howe, 6th Opinions of the 
Attorney-General, p. 506: ''An officer may be tried 
by court martial for the military relation of an 
act after having been tried by the civil authorities 
for the civil relation of the same act." Discussing 
that principle the Attorney-General of the United 
States in the Howe case said: "Assault and bat- 
tery, and homicide, are violations of the municipal 
laws of the place where committed, to be tried and 
punished by the proper tribunal of the State or ter- 
ritory whose peace was broken and laws offended. 
But the same acts being done by an officer or soldier 
of the army of the United States, over and above 
the breach of the local laws, is a breach also of the 
law of the United States, a violation of the rules and 
articles for the government of the army of. the 
United States. So, if an officer or soldier of the 
army of the United States shall assault and beat a 
superior officer while in the execution of his office, 
a double offense is thereby committed, the one 
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against the local law of the State wherein the crime 
of assault, battery and breach of the peace was com- 
mitted, and punishable by that law with fine and 
imprisonment; the other against the United States, 
in violation of the rules and articles for the govern- 
ment of the army, and by that law punishable by 
death or such other punishment as shall, according to 
the nature of the case, be inflicted upon him by tlie 
sentence of the court martial. In such case, the of- 
fender is punishable both as a citizen, subject to the 
municipal law of the place, and also as a soldier, or 
officer, subject to the military laws of the United 
States." The opinions above quoted dealt with of- 
fenses bearing a dual relation, to the State govern- 
ment on the one hand, and the Federal government 
on the other. 

As above stated, it must also appear that the 
offense is the same. This does not necessarily mean 
that the two charges must be the saqie in name. If 
the transaction is the same, or if each rests upon the 
same facts between the same parties, or if the one is 
necessarily involved in the other, the identity is suf- 
ficient to make good the plea. 

The Supreme Court of the United States in the 
case of Grafton vs. The United States (206 U. S., 
333,) speaking through Mr. Justice Harlan, an- 
nounced the doctrine : **One acquitted by a militarj' 
court of competent jurisdiction of the crime of hom- 
icide as defined by the Penal Code of the Philippine 
Islands, article 404, cannot be tried a second time 
in the civil court of those Islands for the same of- 
fense." There is no conflict between this case and 
tJiie Moore case, supra, decided by the Supreme 
Court. The Grafton case is bottomed upon the prin- 
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ciple that in the Philippine Islands both the mili- 
tary court and the civil court exert all their powers 
under and by authority of the same government, to- 
wit : that of the United States. 

I am assuming in this discussion that the courts 
martial referred to in your inquiry are those estab- 
lished bj" the State of Georgia, hence the principle 
which might control where the two tribunals derived 
their powers from different sovereigns does not ap- 
ply, but the principle which would govern would be 
the same as that announced by the court in the Graf- 
ton case. 

What is the extent of the jurisdiction of the courts 
martial provided under the law of Georgia? Sec- 
tion 1407, volume 2, of the Code of 1911, among other 
things provides, ^* Courts martial and courts of in- 
quiry for the national guard of this State shall be 
of the same class and kind as shall from time to time 
be prescribed by the law of the United States army. 
A general court martial shall be convened only by 
the order of the Governor, and the punishing power 
of such court shall in time of peace extend to dis- 
honorable discharge from the service of the State, 
forfeiture of all pay and allowances, and such pun- 
ishment as is now or hereafter may be prescribed 
for misdemeanors by the penal laws of this State. 
Eegimental, garrison, and summary courts may be 
convened for the trial of enlisted men by the com- 
manding officer of any post, unassigned battalion or 
larger unit organization, and the punishing powers 
of such regimental and garrison courts in time of 
peace shall extend to reducton to rank, forfeiture 
of all pay and allowances, dishonorable discharge 
from the service of the State, and a fine of $30.00, 
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or thirty days confinement in any guard house, jail 
or prison. The extent of summary court punish- 
ments shall be the same as regimental or garrison 
courts', except that the fine shall not exceed $10.00, 
or the confinement shall not exceed ten days. ' ' Sec- 
tion 1410 of volume 2 of the Code of 1911 provides, 
**When the punishment inflicted by courts martial 
is, or includes, imprisonment and chain-gang punish- 
ment, or either, the person so convicted shall be 
delivered by the military authorities to the sheriff 
of the county wherein such conviction was had, to- 
gether with a copy of the sentence of the court, to be 
dealt with as if such conviction had been had in the 
superior court of such county." 

From these provisions of our law it is clear that 
the courts martial established under the law of this 
State have no jurisdiction beyond the grade of of- 
fenses classed by our law as misdemeanors, and you 
will also notice that when an offender is convicted 
by a court martial, and misdemeanor punishment 
prescribed, it is the duty of the military authorities 
to deliver such convicted person to the sheriff of the 
county where the conviction was had, and he is to be 
dealt with as if convicted in the superior court of 
the county. 

So far as offenses above the grade of misdemean- 
ors are concerned I am of the opinion that the courts 
martial provided for under the law of Georgia in 
time of peace would have no jurisdiction, but that 
so far as offenses classed by our law as misdemean- 
ors are concerned, the courts martial established 
under our law would have jurisdiction, and a judg- 
ment and sentence of such a court would be a bar 
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to a conviction in the civil courts of this State for 
the same oflfense. 

Trusting this information will be of service to you, 
1 beg to remain, 

Yours very truly, 

H. A. Hall, 
Attorney-General. 



October 5th, 1910. 
Mr. W. A. Calhoun, T. C, 

Eockmart, Ga. 
Dear Sir : — 

Your letter of the 29th ult. duly received. 

Replying thereto I beg to say that the registration 
of a citizen under sub-division 1 or 2 of Paragraph 
4 of the Constitutional amendment of 1908, does not 
relieve him from the duty of registering as a voter 
for the biennial State election as provided for by 
the general registration law of 1908. The purpose 
of the permanent roster, as provided for in Para- 
.i>raph 5 of said Constitutional amendment, is to 
identify those citizens who have qualified themselves 
under said sub-division 1 or 2 of Paragraph 4 for 
the privilege of registering as voters in all elections. 
This privilege ceases January 1, 1915. After that 
date a citizen would have to possess not only the qual- 
ifications prescribed in Paragraphs 2 and 3, but in 
addition thereto come within one of the classes pro- 
vided for in sub-division 3, 4 or 5 of Paragraph 4. 
The scheme of the law was to give ample time to a 
certain class of our citizens who could qualify them- 
selves under sub-divisions 1 and 2, but perhaps would 
not be able to qualify themselves under either sub- 
division 3, 4 or 5 of said Paragraph 4. When a citi- 
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zen registers: und^r said sub-division 1 or 2, he is 
placed upon this permanent roster and thereafter 
he is in the same condition, provided he possesses 
the qualifications prescribed in Paragraphs 2 and 3, 
as any other qualified voter, but he occupies no better 
position so far as the obligation to conform to the 
general registration law is concerned. As every 
other qualified voter must biennially register in 
order to vote, so those of our citizens who take ad- 
vantage of sub-division 1 or 2 and have their names 
placed on this permanent roster, must register as 
required by the general registration law in order to 
exercise the elective franchise. 

You will find in § 10 of the general registration 
law a provision covering cases where a voter moves 
from one district to another, or from one county to 
another. This Section provides that *^If any person 
shall change his residence from one militia district 
to another, or from one county to another, between 
the time of paying his taxes and signing the oath 
in the voter's book and the time of any election in 
the district or county into which he removes at which 
he will be qualified to vote, he shall have the right 
upon application to the registrars and satisfactory 
proof before them that he will be qualified to vote 
at said election, be placed upon the list of registered 
voters for the district or county into which he has 
so removed, with the same rights as others registered 
for said election." Under this provision if a voter 
changes his residence from one district to another, 
or from one county to another, he should make ap- 
plication to the registrars of the district or county 
into which he so removes, and upon presenting to 
them satisfactory proof that he is a duly registered 

Digitized by VjOOQIC 



70 ^ Repobt of Attobney-Genebal. 

and qualified voter, be entitled to have his name 
transferred to the list of registered voters of the dis- 
trict and county into which he so removes. 

Trusting this information will be of service to you, 
I beg to remain, 

Yours very truly, 

H, A. Haul., 
Attorney-General. 



April 14th, 1911. 
Hon. E. E. Davison, 

Chairman Prison Commission, 
State Capitol. 
Dear Sir: — 

The letter addressed to you by L. E. Heath, 
County Attorney of Coffee county, which you re- 
ferred to me, has been duly considered. 

I know of no legal method by which Coffee county 
could enforce its demands' against Glynn county, so 
as to procure the custody of the prisoner in question. 
Having been legally convicted in Glynn county by a 
court of competent jurisdiction, and at present being 
in the custody of the authorities of Glynn county 
serving out his legal sentence, I am of the opinion 
that Glynn county would be entitled to keep the 
prisoner until the expiration of his term of service, 
when, upon proper application by the authorities of 
Coffee county, it would be the duty of the officials of 
GljTin county to return said prisoner to the authori- 
ties of Coffee county for the purpose of serving out 
his unfinished sentence in said county. 

Tours very truly, 

H. A. Hall, 
Attorney-General. 
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NOTE. 

The following opinions of Judge Jno. C. Hart are 
included herein because not heretofore published, 
having been rendered since the publication of his 
last report. 

April 18th, 1910. 
Hon. Philip Cook, 

Secretary of State, 

State Capitol. 
Dear Sir: — 

I am in receipt of your letter of the 13th inst. en- 
closing a letter from Mr. J. E. Hall, in which he 
raises the following inquiries : 

First. Can an insurance company whose capital 
stock has been issued at $100.00 par value per share, 
by complying with the provisions of § 1844 as 
amended, change the par value of its stock to $50.00 
par value? 

Second. Can a new insurance company be incor- 
porated at $50.00 par value per share? 

You ask my official opinion thereon. 

A. ^ First. § 2013 of the Civil Code, under the 
chapter dealing with incorporation of insurance com- 
panies, provides **the capital stock of said company 
shall be divided into shares of one hundred dollars 
each, and shall not be less than one hundred thousand 
dollars to each class of insurance to be engaged 
in " 

§ 1844 of the same Code provides for amending of 
charters of corporations * Whether incorporated by 
special Act of the General Assembly or by the Sec- 
retary of State under the general law '^ 

This Section of the Code was amended by the Act 
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of 1897, page 26: **By inserting a provision for 

changing the face value of each share of stock " 

In other words, § 1844 as now amended authorizes 
the Secretary of State, by a compliance with its pro- 
visions, **to change the face value of each share of 
its capital stock." 

Giving effect to the plain language of the Legisla- 
ture, I think the authority is conferred upon you to 
change the face value of the capital stock of incor- 
porations doing an insurance business upon compli- 
ance by the company with the requirements of the 
Act. 

A. Second. If the Secretary of State may, by 
amendment, change the face value of the shares of 
stock of a corporation created by him, or by special 
Act of the Legislature, no valid reason occurs to me 
why he could not create it in the first instance with 
the capital stock of the par value of less than $100.00 
per share. I don't perceive why the State is con- 
cerned in the par value of shares of stock, whether 
it is $100.00 per share par value, or $50.00 per sharc# 
par value, so long as the other provision is complied 
with relative to the amount of stock subscribed. In 
other words, the State is interested to know that 
insurance companies have suflScient money to do an 
insurance business, to the end that the public may be 
protected in their policies'; but whether the directors 
shall divide the shares of stock into $100 par value 
or $50.00 par value, the State is not concerned. I 
think, therefore, you would be authorized in the cre- 
ation of an insurance company to permit it to issue 
stock ' * at $50.00 per share par value* ' ' 
Yours very truly, 
Jno. C. Hart, Attorney-General. 
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May 25th, 1910. 
Hon. Qt. E. Hutchens, 

Chairman Prison Commission, 
State Capitol. 
Dear Sir:— 

I beg to acknowledge your letter of the 12th inst. 
in which you ask my oflScial opinion whether the 
parole law approved September 5th, 1908, contem- 
plates or authorizes the parole of misdemeanor con- 
victs. 

I beg to advise I am constrained to hold, by reason 
of the language employed in the Act, that it does not 
apply to misdemeanor convicts. The Act in the 
first Section thereof uses the expression ''shall have 
full power to establish rules and regulations under 
which prisoners' within the penitentiary/ may be al- 
lowed to go upon parole. ' ' In § 2 of the Act it is 
further provided: ''When said Prison Commission 
shall, after a full examination into the history of 
said prisoner before the commission of the crime for 
which he has been convicted and the present record 
made by him since his confinement in the peniten- 
tiary/' and further in the same Section, "said pris- 
oner under the terms of said parole as fixed by said 
Commission, and he shall then be allowed to go with- 
out the confines of said penitentiary." Again, in 
the third Section of the Act relative to the power to 
rearrest the paroled prisoner, this language is used, 
"And to rearrest the body of ^id prisoner and again 
return him to the penitentiary under the order of 
the said Commission." It is further provided by 
§4 of the Act, "After said paroled prisoner shall 
have served at least ttvelve months of his parole,'* 
etc. 



Digitized by VjOOQIC 



74 Report of Attobney-GeneraI/. 

These several provisions would indicate that the 
legislative intent was to confine the grant of the 
parole to persons convicted of crime and sentenced 
to the penitentiary. This is made manifest because 
under our law misdemeanors are punished by con- 
finement in the chain-gang not exceeding twelve 
months. Therefore it is idle to have said his parole 
shall be granted only after he has ** served at least 
twelve months of his sentence," etc., for when he 
had served his twelve months, the maximum sentence 
imposed upon misdemeanor convicts, he is entitled 
to his release from the chain-gang. 

In the light, therefore, of these expressions and 
the conditions upon which paroles may be granted, 
there is no room for doubt that the legislative intent 
was to apply this law only to crimes denominated 
as felonies. 

I beg to remain. 

Yours very truly, 

Jno. C. Hart, 

Attorney-General. 



May 11th, 1910. 
Adjutant General of Georgia, 

State Capitol. 
Dear Sir:— 

Eeplying to your letter requesting that I shall 
oflScially advise ** should the defendant before courts 
martial of the Natioriiil Guard of Georgia be sworn 
and cross-examined, or should he simply make a 
statement, if he desires, as in criminal cases f I 
beg to advise : 

The accused should not be required to testify at 
all, but should be allowed to testify at his own re- 
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quest. See Act of Congress approved March 2, 
1901; Paragraph 2 of the Manual for Courts Mar- 
tial, etc., 1908. If he desires to become a witness 
and so requests, he should be sworn. **His failure 
to make such a request shall not create any pre- 
sumption against him." 20 U. S. Stats., 30. 

The foregoing is the regular procedure in the reg- 
tdar army of the United States and by the terms of 
the Act of 1905 of the General Assembly of this 
State, Section 32, page 144 of said Acts : * ' The Arti- 
cles of War governing the army of the United States 
and the regulations prescribed by the army of the 
United States, as far as such regulations are con- 
sistent with this Act .... shall be enforced and 
regarded as a part of this Act,'' etc. 

The Constitution of this State, Paragraph 6 in the 
Bill of Rights (Code, § 5703) provides: *'No person 
shall be compelled to give testimony tending in any 
manner to criminate himself; and likewise the Fifth 
Amendment of the Constitution of the United States, 
no person ^^ shall be compelled in any criminal case 
to be a witness against himself," is not violated by 
this rule. It is perfectly consistent for the defend- 
ant in a court martial proceeding to offer himself as 
a witness in his own behalf, and still invoke the 
Constitutional provisions quoted and decline to 
answer any question which would tend in any man- 
ner to criminate him. 

In other words, the accused may testify if he wishes 
to, and if he does he should be sworn, but the right 
is ever with him on cross-examination to decline to 
answer a question which would tend to criminate, 
and of which he is alone the judge. He is compe- 
tent, but not compellable, and although he offers 
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himself as a witness, he may decline to answer any 
question where the answer would tend to criminate 
him. 
I beg to remain, 

Yours very truly, 

Jno. C. Hart, 

Attorney-General. 



March 11th, 1910. 
Hon. J. Pope Brown, 

State Treasurer, 

Capitol. 
Dear Sir: — 

I am in receipt of your letter of the 11th inst. in 
which you ask my opinion whether the committee 
appointed to inspect the Georgia School for the 
Deaf by virtue of a resolution approved August 16, 
1909, may be paid out of the appropriation '* appro- 
priating the sum of $5,000 for compensation of the 
several committeemen of the Senate and House of 
Representatives for 1910.'" In other words, the 
Legislature of 1909 in the general appropriation bill 
''for the ordinary expenses of the Executive, Legis- 
lative and Judicial Departments of the government 
.... for each of the fiscal years 1910 and 1911,^^ 
appropriated the sum of $5,000, or so much thereof 
as may be needed, for compensation of the several 
committeemen of the Senate and House of Repre- 
sentatives for the years 1910 and 1911. The Legis- 
lature of 1909 appointed its various committees for 
various purposes, and the fund of $5,000 was ex- 
hausted and in fact was insufl5cient to pay the com- 
mitteemen, and it will require an Act of the Legis- 
lature appropriating money to meet the deficiency. 
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Tiie present comnuttee appainted by the same 
Legislature has rendered its service in 1910, and the 
suggestion is it should be paid out of the appropria- 
tion made for 1910, which is as yet untouched. The 
question, therefore, is, is the fund appropriated for 
1910 available to pay this committee, acting under 
the authority of the Legislature of 1909, with the 
option of performing their duty in 1909 or in 1910, 
as they may elect? The answer to this question de- 
pends upon the proper construction of the general 
appropriation bill referred to. 

The argument in favor of paying the present com- 
mitteemen is that they have rendered the service in 
1910, while conceding that the committee of 1909, act- 
ing under the same authority, was not entitled to pay, 
because the appropriation of 1909 was exhausted. 
In other words, if one of the committees of the Legis- 
lature of 1909 rendered service on the 31st day of 
December it must wait for a deficiency appropria- 
tion before it can be paid, while another committee 
of the same Legislature rendering service on the 
1st day of January, 1910, could be promptly paid out 
of the appropriation for 1910. I cannot perceive 
either the logic or justice of such position. My in- 
terpretation of the appropriation bill referred to is 
that $5,000 was appropriated as a sum sufl5cient in 
the opinion of the Legislature to pay committeemen, 
for services rendered by the committeemen of the 
Legislatures respectively of 1909 and 1910. In other 
words, the Legislature has said in its' opinion that 
$5,000 is a sufficient sum to meet the expenses of 
the committeemen for services rendered for the year 
1909, and that a like sum is sufficient to meet the 
expenses of the committeemen of 1910. The appro- 
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priation is in effect and substantially an appropria- 
tion to the respective sessions of the Legislature of 
a certain amount and for a certain purpose. To 
permit the committeemen of one session to take the 
appropriation made to two sessions would violate, 
in my opinion, both the letter and spirit of the Act. 
An appropriation made to the legislative branch of 
the government, contemplating that it shall meet the 
expenses incurred by that Legislature, could not 
inure to the benefit of a preceding Legislature. I 
mean to say, when the Legislature meets in June it 
may confidently rely upon the appropriation of $5,- 
000 to meet the expenses of its committeemen, and 
it would be no answer for the Treasurer to say, **1 
have paid it out to a committee appointed under the 
authority of the Legislature of 1909." The Legis- 
lature having exhausted its appropriation for its 
committeemen made for the session of 1909, cannot 
now anticipate and use the appropriation made for 
the session of 1910, when that session cannot regu- 
larly meet until June of this year. 

My opinion, therefore, is, the appropriation made 
for the session of 1910 is not now available and that 
it is the duty of the Legislature, when it meets, to 
pass a deficiency appropriation to pay the expenses 
of this committee, as well as the other committees 
which have not been paid. 

I beg to remain. 

Yours very truly, 

Jno. C. Hart, 

Attorney-General. 
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January 1st, 1910. 
Hon. Wm. A. Wright, 

Comptroller-General, 

State Capitol. 
Dear Sir: — 

I am in receipt of your letter of even date in which 
you ask for my ofl5cial opinion ui)on the following 
inquiries : 

1. May the Ordinary of a given county issue a 
license to dealers in beverages in imitation of or in- 
tended as a substitute for beer, ale, wine or whiskey 
or other alcoholic, spirituous or ^imalt liquors in 
towns of less than 2,500 inhabitants, as shown by 
the last census report of the United States? 

2. Is it a violation of law for a person, firm or 
corporation to deal in beverages in imitation of or 
substitute for beer, ale, wine, whiskey, etc., outside 
of incorporated cities? 

3. May a municipality of less than 2,500 inhabi- 
tants, according to the last census of the United 
States, grant a license to dealers in beverages' in 
imitation of or substitute for wine, ale, beer, etc. ? 

Answering your first question : We have in Geor- 
gia two Acts on the subject of dealers in the bever- 
ages above described, to-wit : the Act approved Sep- 
tember 5th, 1908, and the Act approved August 16th, 
1909, known as the General Tax Act. These two 
Acts must be construed in pari materia. So much 
of the Act approved September 5th, 1908, imposing 
a tax upon dealers in or manufacturers of beverages 
or drinks in imitation of or intended as a substitute 
for beer, ale, wine, whiskey or other alcoholic, spirit- 
uous or malt liquors shall obtain a license so to do 
from the Ordinary of the county wherein the busi- 
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ness is carried on, or in default thereof shall be 
guilty of a misdemeanor, is still of force. Under 
that Act the license was not restricted and it became 
the duty of the Ordinary to issue the license when 
the dealer tendered the tax. The Act approved 
August 16th, 1909, changes the amount of the tax 
and restricts the granting of a license to dealers in 
municipalities of 2,500 inhabitants or more ; that is 
to say, the Ordinary is not now permitted to issue a 
license to a dealer to conduct thii^ business in a town 
of less than 2,500 inhabitants as shown by the last 
census' report of the United States. 

Answering your second question : It would be a 
violation of law and punishable as a misdemeanor 
for one to engage in the sale of this beverage outside 
of an incorporated city. 

In answer to your third inquiry : A municipality 
of less than 2,500 inhabitants has no authority to 
issue a license to such dealers, and a person who 
engaged in the occupation would be guilty of a mis- 
demeanor, notwithstanding the municipality had 
granted him a license. 

As stated, the Act approved September 5th, 1908, 
forbidding one from engaging in the sale of this bev- 
erage without a license from the State and making 
it a misdemeanor to do so without a license, is still 
of force and has only been modified in its other pro- 
visions by the Act approved August 16th, 1909, re- 
stricting it to cities of a population of 2,500 and 
over. 

Yours very truly, 

Jno. C. Hart, 

Attorney-General. 
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May 30, 1910. 
Hon. Wm. A. Wbight, 

Comptroller-General, 

State Capitol. 
Dear Sir: — 

Replying to your request of even date that I shall 
advise whether under Paragraph 31 of Section 2 of 
the Tax Act, page 48, Acts of 1909, providing for a 
tax on corporations, a company organized for the 
purpose of buying and selling real estate and con^ 
ducting farming operations, would fall within the 
provisions of the Section. 

The lauguage of the Act is, **A11 corporations in- 
corporated under the laws of Georgia shall, except 
those that are not organized for pecuniary gain or 
profit, and those that neither charge nor contem- 
plate charging the public for services' rendered, in 
addition to all other taxes now required by law of 
them, be and are hereby required to pay each year 
an annual license or occupation tax as specified in 
the following scale." This is followed by a tax 
graded by the capital stock. It will be noted that 
certain corporations are exempt from the payment 
of this tax, to- wit: ** Those that are not organized 
for pecuniary gain or profit, and those that neither 
charge nor contemplate charging the public for 
services rendered." 

It is the contention of the company that they 
neither charge nor contemplate charging the public 
for services rendered, and therefore are exempt from 
the payment of the tax. I do not so interpret the 
Act. I assume that the company is organized *'for 
pecuniary gain or profit." To except such company 
from the operation of the Act it must appear that 
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it is not organized for pecuniary gain or profit, and 
does not charge or contemplate charging the public 
for services rendered. This company does not meet 
the terms of the exemption, and is therefore liable 
to the tax. 

Yours very truly, 

Jno. C. Habt, 

Attorney-General. 



March 24th, 1910. 
Hon. Wm. A. Wright, 

Comptroller-General, 

State Capitol. 
Dear Sir: — 

I am in receipt of your inquiry of the 23d inst., to 
which I reply as follows : 

The provision in the Act approved August 15, 
1908, ^^It shall be the duty of the Tax Collector col- 
lecting the taxes ... to close said voters' books 
for said election six months before the date of said 
general election, and no one shall be allowed to 
register for said election unless he shall have paid 
all taxes due by him at least six months before the 
date of said general election, '^ furnishes the rule by 
which the day for closing the registration books may 
be ascertained. The day for closing the registra- 
tion books must be six months from the date of the 
general election. The date of the general election 
is fixed by law, viz., the first Wednesday in October, 
which occurs this year on the 5th day of October. 
Therefore, beginning with the 5th day of October, we 
must count back and ascertain the last day, which 
must be six months from that date. 

Is the 4th day of April that date, or the 5th day 
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of April? This question, if an open one in this 
State, would not be altogether free from difficulty. 
In principle, however, it has been definitely settled 
by decisions of the Supreme Court of Georgia- Fol- 
lowing the rules for computing time laid down by 
these decisions, I am of the opinion that the last day 
upon which voters may register in the approaching 
general election, to be held on October 5th, would 
faU on the 5th day of April, 1910. The Tax CoUect- 
ors, therefore, of this State should permit persona 
to register as late as on the 5th day of April, 1910. 
In other words, a person registering as late as April 
5th, 1910, has registered six months before October 
5th, 1910. 

The Supreme Court of Georgia, in the case of 
English vs. Osborne, 59 Ga. 393, rules **A rule nisi 
to foreclose a mortgage on land was served on the 
defendant personally on the 2nd of January, 1877, 
and on the first day of the next term, to-wit.; the 
2nd of April, 1877, the rule was made absolute. 
Held, that the 2nd of January, the day on which the 
rule nisi was served, should be counted, and, count- 
ing that day, three months had elapsed before the 2d 
of April, and the service upon the defendant wa& 
sufficient under the 3962 Section of the Code." That 
is to say, the ruling there is, it is three months from 
the 2nd day of January, 1877, to the 2nd of April, 
1877. Applying the principle of that case to the ques- 
tion you have submitted, it follows there are six 
months between the 5th of April, 1910, and the 5th 
of October, 1910, and a person registering on April 
5th will have been registered six months at mid- 
night of October 4th. 

The Supreme Court of Georgia in the case of 
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Peterson vs. The Georgia Eailroad & Banking Co., 
97 Ga., 798, held: ''Following the rule for comput- 
ing time laid down by this Court in the cases of 
Jones vs. Smith, 28 6a. 41 ; English vs. Osborne, 59 
Ga. 393; Parrott vs. Devine, 60 Ga. 632; W. & A. 
E. R vsf. Carson, 70 Ga. 388; which rule was dis- 
cussed and recognized in the case of Blitch vs.. 
Brewer, 83 Ga. 333, an action brought on the 24th 
of October, 1893, for injuries to the person alleged 
to have been sustained on October 24th, 1891, was 
barred by the statute of limitations (Code, §3060) 
and therefore properly dismissed on demurrer. '^ 
There it will be observed the Court dismissed the 
petition for the reason there was more than two 
years intervening between the 24th day of October, 
1891, and the 24th day of October, 1893, inclusive. 
There is, however, just two years from the 24th of 
October, 1891, to October 24th, 1893. Applying this 
principle to the question we are discussing, it fol- 
lows there are just six months between April 5th, 
counting that day, to October 5th, and the person 
registering on the 5th of April will have been regis- 
tered six months' at midnight of October 4th, and 
therefore * * six months before the date of the general 
election. ' ' 

If it be conceded, however, there is any doubt 
about the proposition, it is proper that the doubt 
should be resolved in favor of the right of the citizen 
to exercise the right of franchise. It ought not to 
be the policy of the State to deprive a citizen of the 
right of franchise upon a mere technicality, and 
give to words unusual and uncommon signification. 
It is the common understanding amongst people that 
from and including the 1st day of January, to, but 



Digitized by VjOOQIC 



Eeport op Attobney-General. 85 

not including February 1st, is a month; and it is: 
equally the understanding that from and including 
the 1st day of January, to, but not including the 1st 
day of July, would be six months; and equally un- 
derstood that from and including April 5th, to, but 
but not including October 5th, would be six months. 
It is the duty, therefore, of the Tax Collectors to 
register persons who are qualified to vote in the 
approaching general election to be held on October 
5th, as late as, and including, April 5th, 1910. 
I beg to remain, 

Yours very truly, 

Jno. C. Hart, 

Attorney-General. 



March 30th, 1910. 
Governor Jos. M. Brown, 

State Capitol. 
Dear Sir: — 

Eeplying to your letter of March 30th in which 
you inquire whether a manufacturer of a * * beverage 
or drink, or liquor in imitation of or intended as a 
substitute for beer, ale, wine or whiskey, and who 
also sold at wholesale, would be liable to the tax of 
$1,000 as a manufacturer, and also a tax of $1,000 as 
a wholesale dealer," I beg to advise, — 

Such manufacturer would not unless he main- 
tained a supply depot, warehouse or place of busi- 
ness other than at the place of manufacture. I think 
the provision in the Act approved August 16, 1909, 
taxing manufacturers of the above-named beverage 
$1,000, contemplates that it may dispose of its prod- 
uct by wholesale where manufactured, without ad- 
ditional tax. 
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But if such manufacturer should establish a de- 
pot apart from the place of manufacture and there 
sold and distributed by wholesale the article man- 
ufactured, he should pay the additional $1,000 tax. 
Yours very truly, 

Jno. C. Hart, 

Attorney-General . 



February 15th, 1910. 
Governor Jos. M. Brown, 

State Capitol. 
Dear Sir: — 

Referring to your inquiry of yesterday, whether 
the establishment of a third State Depository for 
the funds of the State in the City of Atlanta, was 
a local or a general law, I beg to advise : — 

The Act is local, in that it applies only to At- 
lanta. The General Assembly, by an Act approved 
August 17th, 1908, provided that whenever the Gov- 
ernor, from the excess in the State Depositories here- 
tofore existing in the City of Atlanta or from the 
amount of cash on hand in the Treasury, may deem 
it to the best interest of the State, he is authorized 
to appoint in the City of Atlanta a solvent char- 
tered bank of good standing and credit as a State 
Depository, so as to make three State Depositories 
in said city. There is no provision for the establish- 
ment of a third depository in any other city in Geor- 
gia. 

Yours very truly, 

Jno. C. Hart, 

Attorney-Gen er al . 
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